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PREFACE. 


The principles of Mali.ammadan law contained in these 
pages constitute the Lectures delivered by me as “ Tagore 
Professor of Law.” Such of them as are inculcated in 
the first five Lectures, which are accordin’g to the Sunni 
School, have been drawn mainly from the Hiddfyah and 
Fotdwd Alajngiri^ and occasionally from the Sharh-ul- 
Vikdi/a/i^ Durr nl-Mukhtdr^ and other works of unques- 
tionable authority. Other passages, translated from 
the above-mentioned authorities, have been apj)ended to 
•almost all those principles with a view to explain and 
illustrate thqir meanings in the same manner as has been 
done in the volume of Lectures published for the last 
year. The rest.of the Lectures is on the Muhammadan 
iaw according to the Imdmiyah School. These constituto 
the principles contained in page 176 seq, 

The. above principles have been drawn or extracted 
mainly from the Skardya ul-Iskbn, and occasionally from 
the Rouzat ul-Ahkdm^ Mafdith, Irslidd and 'Tatnir ul- 
Ahkdm^* books of paramount authority among the Imd- 
miydJis. To those princijde.s, have been appended other 
passages from the said authorities to illustr.ate their 
meanings. The Annotations are taken from books of 
great repute, and will serve as authorities or additional 
authorities (as the case /nay be) for the prrhcijdes to 


Vide Introductory Discourse, pp. 171 — 174. 
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which they refer. Again, all these diffei'ent matters are 
so arranged and printed as to be easily distinguishable 
from one another and not to confuse the reader,* He 
may easily refer to them, in case he consider any 
of the principles ♦lot sufficient by itself, or require 
further authorities for the same. 

Mindful of the justness of the opinion expressed by 
the Commissioners appointed under the first Royal CdiA- 
niission* issued for considering “the Reform’ of the 
Judicial Establishments, Judicial Procedure, and Laws of 
India, and conscious of such being the fact, I have 
inserted in the present ■work only such matters as are 
authentic. The principles, explanations, illustrations 
and annotations are, with rare exceptions, translations of 
passages from Arabic books— -books whiclj are of very 


* The principles arc, for the above purpose, printed in larger type, — tho^ 
of great importance being in Pica, and those less so, in bmall Pica type, 
and both are kept clear of tlie otlicr matters. Then the passages explanatory 
and illustrative are separately printed in a comparatively smaller type ; and 
under these are placed annotations and foot-notes in different types*and under 
different lines one alter the other. 

f The first Royal Commission was is.sued for considering “ the Reform of 
the Judicial Establishments, Judicial Procedure, and Laws of India;*’ find it 
did not seem improbable that the subject of the Muhammadan law might, at 
some period of their labours, come un^cr the notice of the Commissionei*s. But 
in the second Report, they gave it as their opinion that — “ no portion of the 
Muhammadan law, or of the Hindu I%w, ought to be enacted as such, in any. 
form, by a British Legislature,” assigning as one of their reasons, that ‘‘ a 
Code of Mulfimmadan Law, or a Digest of any part of that law, would not be 
entitled to be regarded by Muhaminadaift as the very law itself, but merely as 
an exposition of law which might possibly be incorrect.” — B. Dig., Introd,* 

p. XXIll. 
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high autliority indeed as already noticed, and of which 
only the Shardya ul- Islam lias been translated in part 
by Mr. Neil Baillie, and printed and published by him 
under the title — “ A Digest of Muhammadan Law, Part 
Second, containing the doctrines of ihe Iinaniiyah Code 
of Jurisprudence On the most important of the same 
subjects.” 

. Although the above translation is passed as an 
authority, and, as such, I ought to have used it wherever 
the Shardya is cited, yet I have considered it better 
to adopt in some parts my own version of the same 
which I had made before Mr. Baillie’s translation was 
published ; so I am responsible for those of my versions 
which differ in any respect from Mr. Baillie’s. I 
have, nevertheless, to offer my grateful thanks to that 
learned gentleman not only for the valuable aid I have 
received from his translation, but also for his having 
rendered the public a great service by translating 
almost the whole of tho forensic part of the Shardya ul- 
Isldm^ which (at least in India) is the most prevalent 
authority of the Imdmiyah School. 

On points difficult and doubtful, I have invariably 
consulted tXm' Mujtahid* of Lucknow, wlio is now with the 
ex-King of Oudb, and the most learned in the Imamiyah 
Law in India. This "gentleiuAU has very kindly given 
me every aid that I required of him. I caimot, there- 
fore, conclude these remarks without acknowledging 
my great obligation to ^hip, for the valuable Assisjtance 


Vide lutroductory Discounc, p. 166. 
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tliat lie lias lierein rendered me. I have eftdeavoured to 
collect and incorporate in the present work almost all that 
was important, and available and practicable witliin the 
time allowed me for the purpose. 

I have nothing ’further to add lu3re, having already 
expressed in the Introductory Discourse all that I had to 
say with respect to other matters which formed the sub- 
ject of a Prefatory or an Introductory Lecture., 
conclusion I have to observe that as neither time nor 
labour has been spared in making the present work 
replete with useful matters, and in rendering it adapted 
to the study of students,* as well as convenient for 
reference in the conduct of cases and administration of 
justice, 1 hope tin's work also will meet with the appro- 
bation of that august body — the Senate of the Univer- 
sity — and be useful to the public in ]>roportion to the 
pains which 1 have taken in preparing liie same. . 


To learn the law ijiculcaletl herein, tL» student is rcciutred to study at 
least the |iriuciplep printed in Tica type. 
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LECTPE. I 


ON eirra 

# — — — 

OiHT (Mbat or Kibak*),'aa it is defined in law;, is the 
conferring of a right of property in something , 

specifie without an exchange.^ 

Thh person maMng such transfer is termed “wdhib" 
(donor), the person to whom it is made is "movJv&b la-hu" 
(donee), and the thing given is “ movMh.” , 

DOLXXin. . The pillar (or essential) is tiie /vete^ 
donor's declanrtion — “ I have giyen.”J 

For that constitutes gift, and it is completed by the act of the Beawn. 
owner alone, acceptance being required only for, the purpose of 
establishing the property in the‘donee.§ However, — 

OCLXXIV. Gifts are rendered valid by tender, 
acceptance, and seizin (a). — Hidayah, vol. iii, p. 291. 

(a.) Te^ider and acceptance are neceesaiy, because a gift is 
a contract^ and tender acceptance are requisite in the forma- 


Annotations. 

dclxxiv. Acceptance and seizin on the port of the donee are neces* 
snrjj as relinquishment on the part of the donor. — Macn. M. L., chap. v« 
princ. 2. 


* **JSfbah,^^ in its literSl sense, sifirnifies the donation of athingr from 
which the ddnee maj derive a benefit. In the language of the law, it 
means a tranter of property made ilhmediately and without any 
exohimge.— Hamilton's Hidayah, vol. iii, p. 

t “ Tamlik'^ (from nUlh) means owning. Hence Tamlik-ndinah is appli- 
cable i^e to a deed of sale or of gift. ^ 

% Fat&w& Alamglrf, voL Iv, p. 620,*— B, Big., p. 607. 

% Aceoiding to the Hi^yah (vol. iii, p. 673), gift is oonstltTited by 
declaration and aooeptance (y<i& o kaMt ) ; and according to the Saftgah, 
these are its pillars. The IWr-ul-mu^htor is to the same effect. Bu^ ^ 
ti&ey oonour with the Indyah that deolaralaon is sufficient, so for as the 
dohor is oouoenied«"-B. Big., p 607. ^ 
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ON GIFTS. 


IdBCTURV 

1 . 

PrindpU, 

Precedent. 


Principle. 


tion of all contracts; aud seizin is necessary in order to establisli a 
right of property in the gift, because a right of propertyi according 
to our doctors, is not established in the thing given merely by 
means of the contract mthout a seizin. — HiiUyah, voL iii, 
p. 291. * . • • 

DCLXXY. A verbal gifij; is a,s effectual as that 
made uudei>a writing. 

A gift orally conveyed is valid, l^ecause tender and acceptance 
are the only essentials to a gift ; and complete seizin of the house, 
none of the donor's property being therein, and its not being used 
for his benefit, are the only conditions to perfecting the gift. A. 
writing or deed is neither among the essentials nor conditions, 
^erefore, in a case of gift, if oral tender and acceptancS are 
established, and the condition of complete seizin be also found to 
exist, — ^that is to say, that the thing given was in no manner 
employed for the benefit of the donor, and that it was not undefined, 
— ^the gift is valid, although no deed may have been executed. — 
Macn. Free., M. L., chap, v, case 22. 

DCLXXVI. The legal effects (of gift) are: 1, that it 
establishes a right of property in the donee without being 
obligatory on the donor, so that the gift may be validly 
resumed or cancelled f 2, that it cannot be made subject 
to an option of stipulation; and 3, that it is not cancelled 
by vitiating conditions . 

(h.) So that if one should give his'siavc on condition of hfs 
being emancipated, the gift would be valid, and the condition 
void.t 

Gift is of two kinds , — tamlik (creating ownership), and iskdl 
(causing to fall, or to extinguish).! 

The words by which gift is effected are of three Icinds : First, 
those which have been appropriated to the purpose, as, “ I have ^ 
given this thing to thee,” or I have invested thee with the pro-* 
perty of it,” or “I have made it to thee*” or ‘‘this is ^ thee.” 
Second, those in which the meaning of gift is concealed or implied, 
as, “ thy garment is this piece of cloth,” or “ I have invested thee 
with tliis mansion for thy.age,” which would be a gift So also if 
he had said, “this mansion is to thee umrd/' (for thy age — umr), 
or ^^haydtV* (for thy hay^t or life), “and when thou art dead it 
reverts to me,” in which case the gift is lawful, and the oondi- 


* Vide Bevocation of Gifts, p. 28 et se^. 
t Fat&wa Alamglri, l^ol. iv, p. 521.— B. Dig., pp. 508 & 509. 
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tioaTtnC Hhi(^ bear eqiuJly the coiuttraetkm<^|!ift iMrea*. 

aaddrdr&i^ oroooimodiitoloaa, as, '^IbayemouDtedthee OB .il,. 

it^aa^” Hbicb would be a loan, unless gift were intended. The 
princi^ in eaw^ of this kind, is, that when a word is emplojed 
-t^chlias reference to the bodj of the thing, it is a gift; and 
when a word is employed which has reference to the profits dl 
lybing, it is a loan ; and when the word may be understood in 
mther sense, the meaning is^to be determined by intention.* 

DCLXXVII. A gift must not depend on any 
thing contingent (e), nor most it be referred to' a 
future^ time (d),* 

(<k) As the entrance of Zayid, or the arriTal of Kh/Slid.* 

(d.) As, for instance, by .saying, — " I give (or I will give) th& 
thing to thee tomorrow.”* 

DCLXXVIII. The giver must be free, sane, 
and adult, and also the owner of the thing given.* 

Moreover, — 

pCLXXIX. The subject of gift must be in^«*^ 
existence at the time of the gift (c), and must have 
legal value, and possession must be taken of it to 
establisb therein the right of the donee (X) ; and if 
in its nature divisible, it -must be actually divided 
from, so as not to be joined to, or involved in, any 
thing else that is not given. 


* Annotations. 

dclxxTii. A gift cnniiot be made to depend on a contingencj, nor can 
* it be referred to take effect at any future definite period.-*-MBCD. M. 
chap, v^princ. 3. ^ 

dclxxix. It is requisite that the gift should be accompanied by 
delivery of possession, and that seizin sbduld take efiect immediately, or, 
If at a subsequent period, by the desire oi^the donor. A gift cannot be 
made of anything to be produced in faturo J although the means of its 
production be in the possession of the dcnee. ’ The subject must be 
actually In existence at the time of the donation. — ^Macn. M. L., chap, v., 
princ. 4 & 5. 


• Fat&w& Alamgirf, toL iv, pp. 520, 621,— B. Dig., pp. 607—609. 
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1 . 


lUuBtratioo. 


Ulostration. 


Precedent 


(d). So that^ if a man should j^ve ^Hhe fruit that may be 
pr^uced by his palm-tree/* or ^‘what is in the womb of tlM slave/' 
or ^'of this sheep/’ or in its udder/’ the gift is unlawfiil, thou^ 
power be given to take possession at the time of pro*duotioi^ as of 
birth, or of milking. The subject also must have a legal valu<$ ; 
and possession must be taken of it, to establish therein the right 
of the *donce, |nd if in its nature divisible, it must be actu^y 
divided from, so as not to be joined or involved in, anything 
else that is not given.* 

Hence the gift of a land without the crop then standing on it, 
or of a palm-tree in bearing without its fruit, and vice versd, is 
unlawful. So also of a house or vessel in which thereef^some- 
thing belonging to the donor, without its contents.* * c 

• (/. ) If the donee take possession of the gift, in the meeting of 
the contract of gift,t without the order of the giver, it is lawful, 
upon a favorable construction. If, on the contrary, he should 
take possession of the gift after the breaking up of the meeting, 
it is not lawful, unless he have had the consent of the giver so to 
do. Analogy would suggest that the seizin is not valid in either 
case, as it is an act with respect to what is still the property of 
the giver ; for, as his right of property continues in force until 
seizin, that is consequently invalid without his consent. — Hiddyah, 
voL iii, p. 292. 

If a man should make a gift of a mansion ^In which there are 
some effects belonging to him, and should deliver the v^nausion to 
the donee, or deliver it with the effeefe^ the gift would not bb 
valid. But there is a device by which a valid gift can be made of the 
mansion ; and it is by first making a deposit of the effects with 
the donee, vacating them for him, and then making delivery of 
the mansion. And, in the opposite case, if he should make a gift 
of the effects without the mansion, and vacate them for the donee, 
and then make delivery of the mansion, the gift would be valid ; 
and if he should make a gift of the mansion and effects together, 
and vacate them both for the donee, the gift would be valid4 

If a person should give a mansion with* its effects and* deliver 
them both, and a right is subsequently established to the effect]^ 
the gift of the mansion is valid, 

The gift of a thing not in the possession of the donor during 
his lifetime is null and void, and the deed containing such gift is 


'IpFatdwi Alamgfri, vol. iv, pp. 620, 521.~B,’Dig., pp. 608, 609. 
t Arab. ** M majlisi akd-uUMbit^f' which means “in the meeting where 
the contract of gift takes place.” 
t Fat4w& Alamgiri, vol. iv, p. 628,— B. Dig., pp. 618—520, 



of oo Woet, beoatise^ in cases of seisin is a condition. . Gift 
is rendered valid by tender, acceptance and seizin ;vbnt m gifi;^ 
seizin is neoessary absolutely indispensable to the estabHsfa- 
ment of proprietary right. According to the Hid4.yah, 
ate r&der^d valid by tender/’ acceptance and seizin. Tl^ 

Prophet has said, “a gift is not valid^ without seizin ; so also if the 
thing given be pawned to, or usurped by, a stranger.” So* also in 
the Sharli^r-Vihdyali ^ — A .gift is perfected by dSmplete seizin.” 

As the gift, therefore, is null, the claim of the done6 is inadms- 
sible, and the deed is invalid, as far as regards the lands of wmoh 
the donor was never possessed. But, with respect to the other 
lands conveyed at the same time, the donee is entitled to them, if 
the denftjr put him' into possession. If, however, the donor died 
witMbut Gonfigrring possession, the claim of the donee to them 
also is inadmissible. — Macn. Free., M. L., chap, iv, case 6. 

The gift, whether with or without a consideration, of undefined Precedeot, 
property, provided^it admit of being rendered distinct and separate, 
is invalid; but the sale of such property is allowable, and holds 
good as fbr as the right and title of the seller is concerned; but it 
carmol affect the interests of pivrties not privy .to the contract.— 

Macn. Free., M. L., chap, iv, case 3. 

DCLXXX. A gift of (a known) part of a thing 
which is capable of division is not valid, unless the 
said* part be du^ided off, and separated from, the 
propert;yof tlie donor; but the gift of part of an indi- 
visible ihing is valitf. — Hidajah, vol. iii, p. 293. 

When a gift is made of a mushda* in property that does not admit 
of partition, it is a condition of the validity of the gift that the 
quantity be known ; for if one were to give his share in a slave, 
the share being unknown, the gift would not be lawful, as igno- 
rance of the share might lead to disputes. f 

If a person make a ^ft of the flour of wheat, which is yet in lUastratiom 
grain, or of oil of sessamCf which is not yet expressed from the 
seeds, such gift is invalid; and if he afterwards grind the wheat 
into flour, or extract {he oil from the sesaarne seeds, and so deliver 
them to the donee, still the gift is pot thereby rendered valid. 

The same rule also holds with respect to butter which is yet in 
milk. — Hiddyah, vol. iii, p. 295. 

- If a person make a gift, to his pawner,, of his share in the miutratioiu ' 
partnership stock, capable of division, ft is invalid, because of the 




* Muahda is tbe passive participle d infinitive or xathfic 

the root — and means oonfus^, whence undivided. 

Fat&wfi Alamgiri, vd. iv, p. 631.— B. Dig., p. 521. 




6 


0» GIFTS. 


|.«0TviiB mvolidity of tbe ^ of an uodefiaed p$rt of a divisible Btlb|}ectt as 
^ before ^kdned. — ^HbUyah, vol. iii, p. 294. 

The gift by ono p^ner to another of a s&ii^ in the pro- 
ftta is not lawfoL— -Fidle Fatfiwd Ahunglri, vot iv, p. 681.V 
B. Dig.3 p. 521. • 

frin^ple. . JXJEXXX]^ The gift of a muahSa, or undivided (hut 
known) part of what does not adij^t of partition, is land^'— 
tojjifi partner or to a stranger. The gift of a muaJida in what 
does adnut of partition is not lav^— either to a partiuf 
or one who ia not a partner; and if possession is tak^ of it, 
* H^m-ud-Dib has reported that it will- not avul tq ratah- 
Hsh property in. the donee; but he has said in tmother njlaoe 
that it will avail to establish it invalidly, and so it has been 
decided.* # 


Annotations. 

dclzxxi. The gift of a mushda or undivided part of a thing that 
admits of partition to two men or to a group, is valid according to the 
two disciples, and invalid according to Ahu Hanifah, But it is not void, 
so that it is of avail to the establishment of property by possess ijpn. 
Sadar Ush^Shuhid has remarked, that when a person h{iB given what 
admits of partition to two men, so that the gift is» invalid according to 
Ah4 Hanifah, and possession is then taken, the right of property is 
established in them invalidly ; and so it has beftn decreed. Confusion on 
both sides in property susceptible of partition prevents the legality of 
gift, according to them all ; and when the confusion is only on the side 
of the donee, it prevents the legality of the gift, according to Abii 
Hanifab, though it has not that efiect in the opinion of the disciples. 
And if one should make a gift to two persons who are poor, it would be 
lawful according to them all, as in the case of vadahah^ or alms. But 
they arc rich, and the gift is made to each, of them in halves, or if it is ** 
tnwle vaguely by saying, “I have given to yoi^both,” or with an excess 
in favor of one, as by saying, To this one a third, and to this one two* 
thirds it is unlawful in the three cases, according to Abii Hanifah ; 
While, according to Muhammi^, it is lawful in them all ; and according to 
Abd Yusuf, it is lawful in the two cases where the gift is made indefi- 
nitely, or in halves. When <|ro persons have given a mansion to one 
person, the gift is valid, according to all opinions.— Fatiwft Alorngirl, 
voL iv, p. 525.— B. Dig., pp. 515 & 516. 

• 

— . I ■ • — 


* Patdwd ilarngirf, vol. iv, p. 526.— B. Dig., p. 616. 
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It mjmm ^om all tiie coB&acted mik %$ 

case, twt i^e in question is iiiyaU#and tiuit i8» ^ 

the death of tiie donor, absolutely nuU and void; and the 
property so ti^^ferred will revert to tiie heirs of the d<aior, 

Bbcause it ^is evident that the produce only wits transferred^ 
the g^oimd itself being the common property of aU the heimfj 
it not having undergone division.; a^ aceQrdinp^'to law, 
the gift of unrealized pr^uce without the huid is wholly 
invidid. It is immaterial whether the donee was or was 
put into possession of the produce of the common lands; 
for, in both cases, the gift is invalid, an undefined seian not 
being; hield to constitute legal seirin. Under these circuin-* 
stances, either the mother, or any t»ther heir of the donor, is 

« liberty toMispossess the donee. The mother was not conr- 
tent to make over by gift to the donee aU the property 
longing to her husband, because the estate of her husband 
was the joint property of all the heirs. A gift even of her 
own portion is invalid, that being undefined and not admit* 
ting of legal seizin ; so that in every view of the case the 
gift is entirely null and void. Shxirh-^i-Vikdyah, — ^''The gift 
of milk ” in the udder, of wool upon the back of a goat, of 
grain or trees upon the ground, or of fruit upon trees, is in 
the nature of the gift of an undefined part of a thing ; and 
such gifts are prohibited unless separated from the property 
of the dqhor, and sei^n be subsequently made of them/’ 
feut, as in this case, \he trees were not cut down, and the 
doifee did not make regular seizin during the lifetime of the 
donor, the heir of such donee is not competent to come in 
and establish the validity of the donation by the perform- 
an«e of any act on his own part; because he is quite a 
stranger to the transaction. The acceptance was not 
expressed by the heir, but by the ancestor, who died before 
’•separation and seizin. In the Hiddyak, in the Chapter 
treating of retraction of gifts, it is stated, — " If the donor 
should die, his heirs are strangers with respect to the con- 
tract, since they made no tender" of the thing given. It 


ASHOTATIOftSj 

The gift of property whioli is undivided, and mixed with other pro- 
perty, Admitting at the sapie time of division or separation, is null and 
void, unless it he define<l previously to delivery ; for delivery ortlm 
gift cannot in that case be made without including something vrhiclt 
tohns no part of the gifh«— Macn. M, L., chap, v, princ. 6. 
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App^ring, therefore, that the propeity was not se{nxated«ad . 

■' ^ delivered into tiie ptsseesion of the donee, the right was not 
transferred from the donor duiing his lifetime, and a£ber his 
death it devolves on his'heirs. It is Imd do^ni also in the 
— ^“Seizin in cases of gift is ezpresedy ordtuned, 
and copsequently a complete seizin is a necessary condition, 
bat a comple.^^ seizin is impracticable -with res^t to an 
Indefinite part of divisible things, it is impossilue, in such, < 

to make seizin of the thing given without its conjunction 
with some thing that is not given, and that is a defective 
Seizin.” So also in the Vikayah, — ^“Gift is perfected by 
complete seizin.” And in the 8}bar}i-i-,Vikdyah , — pft 
of part of a thing which is capable of division is not valid 
Unless such part be divided off, so that .seizin may be definite 
and not included in anything else.” It is evident, therefo^ 
that a seizin of undefined property is itself indefinite ; and 
cannot be considered valid. — Macn. Free., M. L., chap, iv, 
case 8. 

However, — 

PnHdpU. DCLXXXII. If a person should give an undi> 
vided pai't of a thing which admits of division, and 
then make a partition and deliver tire part, the gift 
would be valid.* \ 

But if he give a half and deliver tiie whole, the gift is'^not 
lawful; while if he give the whole, and deliver it separately, 
the gift is lawful.* 

niiutratioii. If a person make a gift, to another, of an nudefined portion 
of land (such as a half or a fourth,) such gift is null for the 
reasons already set forth. If, however, he afterwards divided it , 
off, and made a delivery of it, the gift becomes valid ; because' 
a gift is rendered complete by seizin, and in this case nothing else 
remains indefinitely Involved with the gift at the time of the 
seizin. — Hid^yah, vol. iii, p.*295. 

Fteeedenb Under these circumstances, if the donor separated the 
landed property dispo^ of by gift, and put ni.s wife into 
complete possession and enjoyment thereof, the gift will be 
good and valid according to law. Again, if the aoneo'make 


• Fat&w& Alamgfif, voL iv, p. 627.— B. Dig., p. 617. 



m GOTa 


ft verbal ^ of ibe property which i^had eo aoig[iih^ io iMinw 
her granason’s wife, and put her int^ posseasion, eudh JL * 

muat also be upheld as good and valid, provided it be esiab*- 
Ushe(l by tba evidence of two men, or one man and two 
women— -Macn. Prec., M. L., chap, iv, case^2* 

The law requires that anything which is caj|||^le of *diTision, 
when given to two person^ should be divided by the donor, at the 
time of the gift, or immedi Aely subsequent to the transfer and prior 
to the delivery to the donees, in order that the objection of 
confusion may be avoided and full and complete seizin obtained, 
which is essential to the validity of a gift. It appears, in this 
ca8e,4ilftit the property given was divided by the donees with the 
consent of the donor, two or three months subsequent to the 
date of the *deed of transfer. Such a proceeding is not legal 
%o render it valid, it was essential that the delivery and the 
division should haye been simultaneous . — Ibidf case 5. 

DCLXXXIIL The gift of a thing then in the Prmdpk. 
hands of the donee, or his guardian, either as a 
deposit, or in any other way, is valid without a 
formal delivery and seizin. 

•Wlien the subject of gift is in the hands of the. donee, either as niostratioiiif^ 
a deposit or commodate loan (driat)y or trust (amdncU), he 
becomes the proprietor of it by the gift and acceptance, though his 
taking formal possession^>f it should not be renewed. And if the 
owner of property, let’to hire or usurped, should give it to the 
teufSint or usurper, the gift would be lawful ; and the receiver of it 
fr^ed from all responsibility. Or if a thing were in any other way 
in the hands of a person on his responsibility, as, for instance, a 
thing on an offer of sale, and it were given to him, the gift would 
be valid, and the property be established in him by the mere 
contract. If the thing given were in pledge in the donee’s hands, 

, it Is reported in the Jdma ” that he would become possessed of 
it under the gift ; the previous possession under the pledge being 
converted into a possession under the gift ; and as the gift would 


Annotations.* 

a 

» dclxxxili. A formal delivery and seizin al*e not necessary in the case 
of a gift to a trustee having the custod/ of tlie article given, nor in 
the case of a gift to apminoT. The seizin of the guardian in the latter 
case is auiSoient. — Macn.^H. L., chap, v, princ. 10. ^ 

To perfect the gift of a thing which ^ in possession of the donee, new • 
seizin is not requisite. Shorah-i-Vikayah.^-rtds Macn. Free., M. L., 
chap, iv, case 19. 


C 
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be completed by possession^ the pledge would be cancelled and 
the pledgee entitled to have recourse to the pledger for hia debt.* 

If a thizig be in the hands of the donee in virtue of a trust, 
the gift is in that case complete, although there^ be no formed 
seizin, since the abtual article is already in the dona’s hands, 
whence his seizin is not requisite. It is otherwise, where a depo- 
sitor selk the deceit to his trustee, for in this case the original 
seizin does not suffice, because seizin 4n virtue of purchase is a 
seizin inducing responsibility, and, therefore, c^not be substituted 
by a seizin in virtue of a trust ; but seizin in virtue of yt/jf/on the 
contrary, as not being a seizin inducing reponsibility, may be 
substituted by a seizin in virtue of a trust. — Hidayah, vob iii, 
pp. 295 & 296. n 

The general principle in these cases is, that when two posses- 
sions are of the same kind, one may be substituted for the other ; 
and that when they differ, that which is under responsibility 
may be substituted for that which is not ; but that which is not 
under responsibility cannot be substituted for that which is. To 
renew possession when required, the donee must go to the place 
where the subject of gift may happen to be, and a sufficient time 
must elapse to enable him to do so.* 

The law requires seizin by the donee, except in the case oft a 
gift made by a father to his minor sou, and a few other specially 
excepted instances. — Macn. Free., M. L., chap.Sv, case 13. 

If the donee made over all her propertr^^by gift to fhe son of 
her uncle, who did not however make complete seizin of It during 
her lifetime; on which account her gift in favor of him is null 
and void, as is laid down in the Jh^dfum Shdhiy — “A gift cannot 
be perfected but by the complete seizin of the donee.” — Ibid, 
case 14. 

DCLXXXIV. The gift by one or more persons 
to a single person of ft property susceptible bf.« 
(division is valid according to all. ^ . 

Thus, — 

If two persons jointly, make the gift of a house to one man, 
it is valid ; because, as they deliver it over to him wholly, and 
he receives it wholly, no fiiixture of property can be said to exist 
at the time of seizin.— Hidtyah, vol. iii, p. 298. 

If two persons jointly make a gift of^a house to one man, it is 
va|jd. — ViMyak. Vide Macn. Free., M. L-J chap, iv, case 14,^ 

t lJ.. 

* Fatawi Alamgftf, vol. iv, p. 625.— B. Dig., pp. 514, 515. * 
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' ' ! 

When two persons hare giren a mansion to o»e person, ; ^ Iiaonin; 

is Tslid according to all (pinions. — ^Fatii!w& Alumgfrfj if, 3. . . 
p. 627. — Dig., p. 517. . ; ' , 

• • * 

• Th# gift by •two persons to a minor, one of whom being bis l^recedeut 

father e^*the other his unole, of their joint property, is validj 
proTided that there was the complete seizin that is requisite, that 
is to say, provided the uncle relinquished all pftiticipation in the. 
property conveyed, resigniflg it to the fatheif, who is empowered 
to make seizin on behalf of his minor son ; but the gift is invalid 
if the uncle continued associated with the father in possession. — 

Macn. Free., M. L., chap, iv, case 20. 

Bui; there is a difiFcrence of opinion with resp^t to the gift of 
suen property to two or more persons; for it is- invalid according 
to Abd Hanffab, but valid according to his disciples Abd Yusi^ 
and Muhammad. The author of the Hiddyah, by citing the argu- 
ment of Abd Hantfah after that of the two disciples, appears to 
have acquiesced in the opinion of the former.* The Durr-iil-Mukh- 
tdr, Fatdwa Edzf Ehdn, Sharh-ul-Vikdyah, and other authorities 
have cited only the opinion of Abd Hanifs^, and thereby they appear 
to have acquiesced in his opinion. The Fatdwd Alamgiri, however, 
cites both the opinions, with remarks thereupon. These are m fol- 
lows : — The gift of a muslt^ in property that admits of partition, 
to two men, or to a group, is valid according to the two disciples, 
and invalid according to Ahu IIan'ifah.\ But it is not void; so 
that it avdils to the establishment of property by po88es8um,X — 

• / 


* Vide page 42 of Lecture I, for 1872-73, and Hid&yah, vol. iii, page 298. 

f The au&orities on Muhammadan law differ on this ques^on 
the validity of a joint gift without determination of cdiores) ; but the 
prevailing authorities admit the validity of the gift (Reports, Budder 
Dewanny Adawlut, Csdcutta, vol. i, p. 115). In a subsequent case, how- 
ever (Rei>orts. Budder Dewanny Adawlut, Calcutta, voL iv, page 210), the 
. Law Officer of the Provincial Court of Patna gave his f atwa against the 
* validity of the gift. The fatwd being confined by that of the Law 
Officers of the Budder D^anny Adawlut, it was adopted by bo& Courts, in 
. opposition to the fatw& of the law officer of the Zillah of Shdhdbady wl^h 
was in favour of its validity.— B. Dig,, p. 516. 

% In the case referred to in the preo^hg note, the Law Officers were 
not asked their opinion as to the effect possession under an invalid 
gift ; and it does not appear that this part oi^ Abd Hanifah's opinion was 
brought to the notice of the Court. The decision,, therefore, which set. 
aside the gift though possession had been foimally 'given by the donor, and 
was never revoked by her, and could not then be revoked as she was dead, 
seems to have been passed on an imperfect representation of the Muhsiin- 
madan law. — Ibid. \ 

In the case of a gift m^e to two or more donees, the interest of Acb 
donee must be defined, either at th#time of making the gift, or on ** 
dqjdvery. — ^Macn. M, L., chk:j^^ v, princ. 7. 
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' Sadif has* remariLed that when a person has given lifbat 

• admits of partition to two men, so that the gift is invalid aooord^ 
ing to AM Hanifah, and possession is then taken, the right of 
property is *established in them invalidly ; and so it has been 
flfecrwrf.* Confusion {%hida) on both sides in projJerty susceptible 
ci^F partition prevents the legality of gift according to them all ; 
and when the confusion is only on the side of the donee, it pre- 
vents the legality of the gift, according to AhU Hanifah, though 
it has not that effect in the opinion of^ the disciples* And if one 
should make a gift to two persons who are poor, it would be 
lawful according to them all, as in the cose of sad^h, or alms. 
But if they are rich, and the gift is made to each of them in halves, 
or if it is made vaguely by saying, “ i have given to you both/' or 
with an excess in favor of one, as by saying, “ to this one a third, 
ahd to this one two-thirds;” it is unlawful in the three cases 
according to Abd Hanifah; while, according to Muhammad, it is law- 
ful in them ; and according to Abu Yusuf it is lawful in two cases 
where the gift is made indefinitely, or in halves. When two per- 
sons have given a mansion to one person, the gift is valid accord- 
ing to all opimons.t 

The conclusion therefore is, that--* 

JWwvfc. ^ BCLXXXV. The gift of aproperty susceptible of 
division is valid if made to two or more poor persons, 
and invalid, but not void, if made 4o two or more 
rich persons ; the right of the lattpr is notwithgtanding 
established in the subject of such gift upon their 
taking formal possession unrevoked by the donor. 

Aa invalid gift is on the donee’s responsibility, after possession 
has been taken of it.t 


* The remark of ^dr ush-Shahid aggravates the difference between'the 
swter and his disciples. In the preceding sentence, which is from 
another authority, it is said that possession availi|^to the establishment of 
property absolutely, which agrees with the refport of His&m’s opinion in 
the Kifdya&f referr^ to in a previous note. — Dig., p. 616, n. 
t Fatawi Alamgiri, voL Iv, 620 & 621.— B. Dig., pp, 616, 616, k 618. 
A gift of mnshda may be made in three different ways : Mrnt, a person 
having the whole of a thin^may give an undivided half or other share in 
it to another- Here there is nonfusion on both sides, and the gift unlaw- 
ful, without diff^nce of opision. Second ^ a person having the whole of a 
thing my give it entire to two or more persons undlvidedly. Here there is 
oonfusion on the side of the donee only, an^ there is the differenoo of 
ojduion notioed in the text. And thirds two ur more persons having w 
tBhig in undivided shaies may combine in making a gift of it entire to one 
person. Here the oonfusion is only on the side of the donor, and the gift 
is valid without any difference of opinion.— B. Dig., p. 617, n. ^ > 
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Btit ii u Mid m otber aatkoritks that poaMsskni under an 
invalid gift avails to thoostabHfi^ment of propertj, and that it has. 
been so decided contrary to what is stated to be valid in dmodtoh ; 
and the word Fatiad, or decision, is strongen than the w(Htd valid.-*^ 
l>lizr-u^Mak}itdr* p. 634 . — Vide R Dig., pk 618. 
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, Oifi to a Minor. . 

, pCLXXXVI. The gift by a father^Cb his infant Pr^i,. 
child is valid, provided subject of the gift is in 
his possession or in deposit with another; so also is 
the gift by a mother of a thing which is in her own 
posseei^ion, or remains so in default of the father or 
his Executor. Such is also the case with the gift made 
by another person who has the care of the child or 
with whom the child lives. 


If a father make h gift of ^ something to his infant son, the llluatratloiuk 
infant, in virtue of the gift, becomes proprietor of the same, pro- 
vided the thing given be, at that time, in the possession either of 
the father or of his trustee j because the possessiua of the father 
is capable of becoming possession in virtue of gift, and the posses- 
sion of the trustee is equivalent to that of the father. — Hid&yah, 
voL* iii, p. 296. 

The same rule holds when a mother gives something to her infant 
eon whom she maintains, and of whom the father is dead, and no 
^ardian jfrovided ; andtUo also with respect to the gift of any 
other person maintaining a child under these circumstances. — 

Ihid, 

If a fatherless child be under the charge of his mother, and she 
take possession of a gift made to him, it is valid ; because she has 
an authority for the preservation of him and his property ; and 
the seizin of a gift made to him is in the nature of a preservation 
, of himself y since a child could not be maintained without property. 

*The same rule also holds with respect to a stranger who has the 
charge • of an orphan^t because as his seizin is of legal force, 

(whence it is that another stranger has not a right to take the 
orphan from him), he is oonsequeutly competent to all such things 
as are purely for the advantage of the o^phaiL-r-Tiici, p, 297. 


AaMOTATIOlfSt^ 

dclni^i. Formal del^ery and seizin are not necessary in the oaaa 
of a gift to a trustee havrag the cuistody of the article given, not in 
case of a gift to a minor. The seizfh of the guardian in the latter 
case is sufficient.— >Macn. M. L., chap, v, pnne. 10. 
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If make a gift of a thing to an infant^ the gift is rendered 

complete by the seizin of the father of the infant ; for^ as he is 
master of deeds with respect to the child, liable to both good and 
evil (such ^ sale), he is cipnsequently, in a superior degree, mas- 
ter of gift, which is purely advantageous. — Hidiyah, woL iii, 
^p. 296 & 297. 

The*, gift of father to his infant child is completed by the 
contract; ancTit makes no difference. whether the subject of the ^ 
gift be in his own hands, or in deposit with another. But if it be ^ 
in the hands of a usurper, or of a pledgee, or of a tenant who has 
hired it, the gift is not lawful for want of possession. In like 
manner, as to gifts by a mother, when the thing given is in her t 
own hands, and the father is dead without having appointed an 
executor. And so also as to gifts by every other pprson whb has 
the care of the child. When a father has given a mansion to his 
little son, in which there are goods belonging to himself, the gift 
is lawful and approved. — ^Fatdw^ Alamgiri, voL iv, p. 546. — 

B. Dig., pp. 529 & 530. . . ^ 

The gift of a father to his child is perfected by his mere declara- 
tion. Whatever gift is made by a stranger to him, he should 
take possession of, if possessed of sufficient discretion to do so, or 
his father, or grandfather should take possession of it on his 
behalf, or the guardian appointed by either of them, or his mother, 
provided he be residing with her, or a stranger in whoso house he '• 
is educated. — Sharh-i Vikdyah. FiWeMacn. Free., M. L., chap, iv, 
case 19. ^ * 

If a mother make a gift to her infant daughter, wh^is residing 
with her, of property which is distinctly her own ; — if, by reason 
of the minority of the daughter, acceptance did not take place on 
her part, and the property, from the same cause, continued in the 
possession of the donor, and if the father was, at the time of the 
gift, at a remote distance, the gift is legally valid and binding. 
The seizin of the mother will, under such circumstances, be equi- 
valent to that of her daughter, and, on her signifying her consent,^ 
the gift is complete without the donee’s seizin. This doctrine is 
maintained in the Hiddyah and various other legal authdtities. — 
Macn. Prcc., M, L., chap iy, case 9. 

The law requires seizip by the donee, except in the case of a 
gift made by a father to his minor son, and a few other specially 
excepted instances.-r-7i&i(:i^ case 13. 

The gift of those parts of the estate of which the minor was 
roistered as proprietor, and of which he &ok bond fiM possession, 
iSKondoubtedly valid ; but there is a difference of opinion among 
lawyers concerning his righ# to those parts of which the donor 
continued in possession as ostensible proprietor. By some, the 
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doctrine m&Hitained is that the seizia by the donor on behalf of a . Xtodtiaib*' 
minor donee, who is living in Ms family, but with whom he has no 
relation, is not sufficient to establish the validity of a gift, if the 
father <{f the mi^or be alive and present ; but that it is sufficient 
if he be not alive and present. Others contend that the seizin of 
the donor (not being related to the donee) is sufficient to ^erfectv 
the gift m^e to a minor, and this is the opi^^igip of modem 
lawyers, such as the authcm of the Jdrnai-tir-ramuz, Barjundt^ 
DvnrV’-vl-Muhhtdry Ibrdhimr Shd^hi, KohiUdni, MvltoMiy &c., who 
have declared that the decisions are conformable to the doctrine 
of the sufficiency of seizin by a stranger in whoso house the minor 
donee resides. Those lawyers who maintain the opposite^ opinion 
do not* pretend that it is followed in practice.— Macn. Free., 

M. L?, chap. iiE, case 21. 

The donee, when competent to take possession, has the right to 
take it. When he is a minor, or insane, the right to take posses- \ 

sion for him belongs to his guardian, who is first his father, then 
his father’s executor, then his grandfather, then his executor, and 
next the judge, and the person appointed by him. It is alike whether 
the minor be in the family of any of these persons or not. If the 
father or his executor, or paternal grandfather or his executor, be 
absent at a precluding distance, possession may be taken for a 
minor by any person in whose family he is living. And with 
regard to others, besides the father and grandfather, such Sk the 
brother, paternal unelo, mother, and other relatives, they have all, 
on a favorable construction, the power to take possession of a 
gift for a rfinor when he *18 in their family. In like manner, the 
execfitors of all these have the like power, on a favorable con- 
struotion, when the minor is in their family ; and so also a 
stranger who nourishes and protects an orphan who has none 
other besides himself, may lawfully take possession of a gift on 
his behalf on a favorable ^onstmetion. In all these cases, it is 
alike vdaether the minor have or have not understanding to know 
^what taking possession” is. Butin all it is assumed that the 
father is dead, or, if alive, is absent at a precluding distance. For, 
if the father were aliva and present, though there is no express 
authority on the subject, it would seem, from the case of the 
stranger, and orphan, that if possessidU were taken by any of the 
persons above mentioned and the fatho:^ were present, the posses- 
sion would not be valid.* * ^ 

DCLXXX VII. The gift toi an * orphan is ren- priwnpie. 
dered valid by the seizin of his guardian. 

If a person make a>gift of a thing to an orphan, and it^e niottratloDt. 
seized on bis behalf by his guardia]^ — ^being either the ex,ecut€r ^ 

^ Fat&w& Alamglrf, vol. iv, pp. 647 & 648.— B. Dig., pp. 680 Sc 681. 
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appointed ins father, or his grand&ther, at the. eseeotor 
ai^iifted b j hie grinidfiither, — ^it is valid : beoaose ah theK rela* 
tives have an aathdiity over the orphan, as they idaad in the 
place of his &iher.—Hiddyah, vdL iii, p. 297. 

DGLXXXVIII. A gift to a discreet ttimor, bow- 
everj* is rendered valid bj tbe seizin of the minor 
Jiimself. 

If an infant himself should take poQsession of the thing giyen 
to him, it is valid, provided he be endowed with reason*; l^ause 
such an act is for his advantage ; and he has a capability of per- 
forming it, as capability depends on reason and undc^tanding, ^ * 
which he possesses. — HidAyah, vol. iii, p. 297. * ^ 

* If a youth has understanding, and takes possesafSon of a gift, it 
is lawful though his father be alive; and upon this point “ our'** 
three masters were agreed. But not so if the youth be withoul 
understanding.f 

But if a stranger make a gift to a child, such gift will be perfected 
on tbe seizin by the donee, if he have discretion, or by seizin 
made on his behalf by his father or ^apdfatber, or guardian 
appointed by them, or failing those persons, by his mother, or by 
the seizin, on his part, of a stranger who has tho care of his 
education and under whose protection he lives. The seizin, there- 
fore, by the grandfather’s brother will not be legally sufficient, 
nnless the donee, during his minority, was living under the protec- 
tion of that relation. — Macn. Proc., M. Ty., chap, iv, ca?e 13. 

DCLXXXIX. Aliusband^s taking possessioa of 
the thing given to his young wife, whether old enough 
or not for conjugal intercourse, renders the gut 
valid, provided she then lived in the house of her 
. husband, and under his power and protection.^. 

It is lawful for a husband to take possession of anything givexj 
to his wife, she being then an infant, provided she have been sent 
from her father’s house to his ; and this although the father he 
present ; because ho is held, by implication, to have resigned the 
management of her concerns to the husband. It is otherwise 
where she has not been scut from her father’s house, because then 
the fathef is not held to have resigned the management of her 
conoeirhs. It Is also otHirwise with reaped to a mother, or any 
others having charge of her, because they are not entitled to 
posseM themselves of a gift on her beha^, unless the father be 

* So say the CompilerB of the Fat&w4 Alamgiii, 

+ F«t4w6 Alwagirf, vpL iy, p. 347;— B. Big., p. sao. 
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ddAd, Absent, and bis piece residenee, uidm 
pdwer is in virtue ctf necessitj jsnd not from any suppose 
anthori^ / and this neoessity ,oaxmot ^st whilst the fa^er is 
pspsenU^BidSyaiv vol. iii, pp. 297 & 2m 

Wbena yonng girl, who is old enough for conjugal inter^^uihse, 
is living with her husband, and a gOt ismadetsi^r, possession 
^ herself or by him is laii^ul. And even when she is not old 
^ enough for such intercourse* possession taken for her by her 
hushed is valid, if she be living under his power and protection. 
But if she is not living under his power and protection, possession 

• taken by him on her behalf is not lawful, and her guardian should 
take pdBsAssion of the gift.* 

• 

Oift i/n Health, 

DCXC. A man in health and of sound dis- 
posing mind may give any portion or the whole 
of his property to any of his heirs or to a stranger , 
and the gift, though considered immoral, is judicially 
Invalid. 

lifi, man in iiealth should give the whole of his property to one 
•child, it is la^^ul judicially, though sinful for so doing, while, if 
he has a son given to learning instead of business, he may lawfully 
give more to*him than to the rest* 

* \ J 9^ ‘ 

A superiority of affection manifested to one child above others 
is nof blameable, because that is a natural impulse. < So also in 
the case of gifts, unless injury (to the others) l>e intended. If 
such was intended, an impartial distribution should be made.t — 
Durr-ul>MukhUr, p. 638. 

If a man in health making gifts to his children, should desire 
to give to some of them more than to others, he may lawfully do 
fle, according to Abu Hanifah, when the child in whose favor the 
distinctiop is made is Biu)erior to others as regards religion, but ' 
when they are all equal it is abominable to make any distinction. 
According to Abti Yusuf, an unequal distribution may be lawfully 
made when there is no intention of injuring any of the children, 
imd as much should- be given to a daughter as to a son. The 
PfUufd is in accordance with this, and it approved,* 

If, during the period of health, a person make a gift of all his 
property to one child, the gift is valid, f — Sharah-i-Yikfiyah. 

> ' % 

— — ^ ; 

t Pat&w4 Alamglrf, vol. iv, pp. 44f5 & 448.— B. Pig., pp. 539-6B1. 

t VUe Macn. PrQo.,JU[, L., chap, iv, case 20. 

* • D 
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It is allowable for a person to make over aJl his probity, 
by gift tc^ one of his heirs, if, at the time of making tl^ gix^ 
donor was in a state of health and sound disposing mind; md^ 
even though at the time he was sick, the gift is vi£d, provide 
he subsequently recover from the sickness. But if he died in 
consequence o^such sickness, the disposition holds good to 
the extent of a third only of the donor’s property, — ^that is to 
say, the donee will be entitled to one-third only, and the 
remaining two-thirds will be distributed among the other 
heirs. — Macn. Free., M. L., chap, iv, case 1. 

The gift of the entire property to ono heir totheexclufionof all 
the rest, supposing the existence of the conditions noticed ki the 
answer to the preceding question, is good and valid, notwithstand- 
ing the immorality of the act, according to the tenets of Abti 
Hanifah. But Ntiamdn^ son of Bashir^ the Keporter of the tradi- 
tions, and hndm Ahu Yumf^ according to the opinion reported of 
him, and Muhammad Ai^jad, the author of the Fatdwd Kinoji^ 
deeming such gift to be an act of cruelty and oppression, have 
declared it inadmissible, and have pronounced that, in such a case, 
an equal distribution should be made among the heirs generally^ ^ 
Authorities for the above doctrines : In the Fatdwd Sirajul 
Muutry — “i^gift by two or more persons of a house to one indi- , 
vidual is valid.^’ In the Hidayah, — “ If two 4 )erson 8 jointly make 
a gift of a house to one man, it is valid.’* In the Faidwd Sirdjvl 
Munir, — ‘‘It is necessaiy that the gift ifhould be divided off, and 
distinguished, at the time of seizin.'* In the Durar-i-Mukht^ar , — 

If, during a period of health, a person make a gift of all his pro- 
perty to one child, the gift is valid, but the donor has acted sin- 
fully.” — ^Macn. Free., M. L., chap, iv, cose 20. 

If the father was in sound disposing mind when he divided his 
property, giving distinct portions to each of his two sons, and they 
retained separate possession of their respective portions, the third 
son will not be entitled to any part of the property. — ^Macn. Free., 
M. L., chap, i, case 1. 

Gift* in deaih-illnesa. 

DCXCI. A by a person, daring his ill- 
ness, of which he d^d, is lawful to the extent of one- 
third of his estate, provided the donee was not an. 
j^eir, and be took possession in the donor’s lifetime. 

c 

If the subject of the gift be a mansion, and the donee takes 
possession of it, after which the dosmr dies without leaving *aa]r 







i» lawfial INI to a thiffl of ttia* miai^^ 

«&€ otfa^ of it ixmat be restored to the heiWi 

ae to all .otheir tbiage, whether t}pej do or do ^ , 

diyiiHOQi^^ .- • ’ , . ' 

* It is statiid m the Ami that neither a gift, nor a mdahc^ or, 
chaditable disposal of property, by a sick person, ^Sjawful, ezoept 
when possession has been taken of the subjects^ them ^ that, 

* when suich possession has beSti taken, they are both lawful to the 
' extent of one^third part of the l^ick person'^s estate ; and that if ha 

should die without making delivery, they are both void,* 

• It is to be observed, as a general rule, that when a person per- 
ferms, with his property, any gratuitous deed of ispnediate opera- 
tion, ^that is, not restricted to Lis death,) if he be in health at the r 
time, such deed is valid to the extent of all his property ; or, if he be . 

siok^ it takes efTect to the extent of one-third of his prop^y ; and 
where a person performs such deed with his property, restrict^ 
to the oircumstanoe of his decease, it takes effect to the extent 
ia third of his property, whether he be sick or in health at the 
time. If, on the contrary, a person make an acknowledgment 
of debt, such acknowledgment is of effect to the whole extent of 
|. his property, notwithstanding it be made during sickness, as tbis 
^ is not a ffratpito'us derfL Still, however, a declaration of this 
^natifre, made in health, precedes a declaration of th|fam6 nature 
made in sickness. is also to be remaiked, that T sickness of 
which a person afterwards recovers is considered, in law, as 
health. — H^yah, vol. iv^TPp. 503 <fc 504. 

If a father make a gift, during his last sickness, of all his pro- Precedent, 
perty to one child, to the exclusion of the others, it is wholly 
illegal, because, in such a state, the heirs in general have an^. 
inchoate right to his property, and consequently such disposition 
is unauthorized. If he make the gift when in health, the donor 
acts immorally and oppressively, and it is sinful in an ancestor to 
act. injuriously towards his heirs.— Macn. Prec,, M. L., chap, iv, 

20 . 


DCXCIL The jpft by a person in his death* rrincipu. 
illness (a) to the extent of moye than oae-third of 
his estate can only hold good if the donor’s heir or 
heirs (as the case may be) consent to it after his 
d«ith.— ride Wills. • 

0CXCIIL A gift made daring illness is valid 
as to the whole, if tlie donor recovers, or if 

# > 

^ ^ 

♦ Pat4w& pp. 65a & 6SD.— B. Dig., p* 6i2.’ . 
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is not dsatli'iUness (a ) ; but eron iin tbe case of 
being mid continuing for more l^ian one year, if 
tbe gi^ IS made after one year and be/fife tbe giver^s 
becoming bed-ridden and dying, it is still valid id 
tbe whole e^ent.* ♦ 

DCXClV^ As respects ^e gift to an heir by a , 
person in his deatli-illness, it is not valid even to tlie • 
extent of one-third of his estate, if tiie rest of the 
heirs do not consent to it after the donor’s death. 

(a.) The most valid definition of death-illness is, \llh.t it is 
one which it is highly probable will issue fatally, "whether, iSi tho 
case of a man, it disables him from getting up for necessmy 
avocations out of his house or not, or whether, in the case of a 
woman, it does or does not disable her from necessary avocations 
within doors. The lame, the paralytic, the consumptive, and a 
person having a withered or palsied band, when the malady is of 
long continuance, and there is no immediate apprehension of 
death, may make gifts of the whole of their property. — FatawA 
Alamgfri, voL iv, p. 562. — Dig., p, 543. ^ 

When a sick woman has given her dower to hcr^hu8bandp the 
gift is valid If she recovers from her illness ; and even though she 
should die of that illness, yet if it were net a death-illness, tho 
answer would be the same ; but if it were a death-illhess the gift 
would not bo valid without tho saueSfou of the heii^js. — 

Alamgfrf, vol. iv, p, 661. — B. Dig., p. 543. • 

A woman gives her dower to her husband during her death- 
^ illness, and he dies before her ; she has no claim against him, 
because the release is valid till she dies. But if she should die of 
the same disease, her heirs may claim the dower. — ^FatAwa 
Alamgirf, vol. iv, p. 562. — ^B. Dig., p. 644. 

If a man make a bequest in favor of a part to one or merg) 
of his heirs, it is not valid ; because of a traditional saying of tho 
Prophet , — God hae alloUed to every heh^his particular and 

also, because a will in favor of a part of the heirs is an injury to 
tbe rest ; and, therefore, if it were deemed legal, would induce a 

^ • Annotations, 

dexem A gift on a deAth-bed is viewed in the light of a legacy, and 
cannot take efiect for more than a third of the property ; consequently, 
no person can make a gift of any part of property on his death»bed 
one of his heirs, it not being lawful for one heir to take a legacy 
without tbi consent of tbe res^. — Macn. M. L., chap, v., prine. ,)]. 

-- ■ ■ g 

♦ Vide pasty pp. 44, 86, ^ , 



bi^aoli of the ties of kindlred* Besides, it is said in the tmditio)QS^^ ' 

♦^11 5^«e«t <0 iwfdttsatoy iew-s u HidSyah, toL iv, p. 472L 

It is to be observed that in judging whether the legatee be 
an heii; or other^ise^ regard is paid to^ihe time of the testator’s 
d^ath, not to«the period ^ majfiiiig the will; because the efBtoacf 
of the will is established after &e death of the testator. The 
of a dying person^ (to an w, m this rinpectf of ihe eame 
inaJtnre with a hgoA^^ hath heinfff the eame in effect^ and ie^ therefore^ 
to the amount of a third of %the propertyX (with respect to a 
stranger ).5 — Hiddyah, voL iv, p. 472. 

A bequest to an heir is not lawful, according to without 
the assent of the other heirs. If it be made to an heir and to a 
straiiger; it is valid as to the share of the stranger, and dependwt 
as to the share of the heir on the permission of the other heirs. 

If permitted by them it is lawful ; and if not permitted by them, 
it is void — ^no regard* being had to a permission granted in the life- 
time of the testator; so that they may afterwards retract. — Fatdwd 
Alamgiri, vol. vi, p. 139. — B. Dig., p, 616. ^ 

It is also to be remarked, that* a sickness fronnwhich a person P^ecedenta, 
afterwards recovers is considered in law as health; because 
upon his recovery it is evident that no one else has any right to 
his j)roperty.«*— Macn. Free., M. L., chap, iv, case 1* 

* If a father make a gift, during his last sickness, all his pro- 
perty to one chQd,*to the exclusion of the others, it is wholly 
illegal, because, in such ^te, the heirs in general have an inchoato 
rfght to his property, and consequently such disposition is 
unaifthorized. If he make the gift when in health, the owner acts 
immorally and oppressively, and it is sinful in an ancestor to iM)t 
injuriously towards his heirs. — Maon. Free., M. L., chap, iv, 
case 20. 


• ♦ Arab. " which literally signifies “ sick ; ” means here, as well 

fui in the Chapter of Wills, “ a person eich of a mortal Ulncse" 
t The •words to an hdr,” though to be found in some Sditions of 
the Hid&yah in Arabic, are not in Hamilton’s Hiddyah. The words 
in question are quite inoompatible with author’s subsequent expres- 
sion — to the extent of a third of the property;” inasmuch os a dying 
person's gift to the extent of a third of his property is valid without 
his heir’s consent with respect to a stranger* and not with respeot to an 
keim^ to whon^ a gift cannot be valid even to the extent of a third of the 
donor’s property unless the rest of the heirs consent to it after his death. 

X The words italicised are, in Hamilton’s translation of the ^ddysh, 
placed within parentheses’ ; but are not so in the Hiddyah in Arabic. ^ 

§ The words ** with respect to a stranger” are supplied by a Commenta- 
Ijpr as being left to implication by the author of the Hiddyah. — Vide bnife- 

no'f' Edition of the Hiddyah. 
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The lavM aad unlawful gifts are defined and distinguished ia 
the Fstfiwi Alamgirf. Its passages to that effect are as follow 

« * L, 

The gift of a thing which is separated from^ and emptied of, 
the property and rights of the donor, is lawful ; so also of a 
muskday or undr^ided part of a thing that does not admit of parti- 
tion, or is of such a nature that som^^kind of benefit or advantage 
that can be derived from it, while whole or undivided, cannot be 
derived from it after partition ; as, for instance, a small house, or 
small bath. But the gift of a mushda in a thing that admits of 
partition consistently with the preservation of all the pj^es which 
might be made of it before partition, is not valid. What is 
required is, that the thing given be partitioned and separated ftt the 
time of taking possession, not at the time of gift, as is evidenced 
by the fact that if one person should give another the half of a 
mansion undividedly, ,and should not make delivery till he has 
given the other half, and should then make delivery of the whole, 
the gift is lawful ; though if half the mansion were given and 
delivered, and ithen the remaining half were given and delivered, 
the transaction would not be lawful, but both gifts would be 
invalid. — FaUwd Alamgirf, voL iv, p. 524. — B. Dig., p. 512. 

DCXCV. The legal efPect of gift is not complete 
until possession is taken of the thing given and ia 
this respect, a stranger and the, child of ^le donor 
are on the same footing when the child is adult., f 

The possession on which the completion of the gift and the 
establishment of its legal effect are dependent, is possession taken 
with the permission of the owner — a permission which is some- 
times express, but at others has to be established by evidence.! 


* For this purpose the possession must be or perfect.— Durr-nl- 
Ifukhtfir, p. 6S4. 

There ore three obstructions* to a perfect poBsession the subject 

of gift may be joined to sometLing that is not given, as fruit on a tree or 
orope on the ground — ^when bither is given without the other. Second, it 
may be vmekghal, or occupied with something that ds not given. Thirds 
it may be mtahaa^ or xsonixih& with something else by being maahtar^(tk, 
or hm in copartnership with another. The first is obvistra by the gift 
being nmkaimm, or separated vol. iv, p. 23) ; the second by 

its l^g rnttfet/tragh, or emptied; and the third by ihe gift being declared 
be n^wfnl when the propc^ is susceptible of partition without 
injury.— B, Dig., pp. 612 k 613, ^h. 

t Fat4w4 Aiamgirl, vol. iv, p. 624.— B. Dig., pp. 612 4c 618. 
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It ia exproBB when a perB<»x Bajn^ poBBesBion of it/^ wkea Imssm 

the subject of gift is produced at the meeting; or ^^Go and take ^ 
possesBiou of it,” when it is not produced at the meeting. In the 
former caBe, if possession is taken either <at the meeting, or after 
tlfh parties h|iYe separated, it is valid, and the donee becomes the 
proprietor of the tldng given, both by analogy and on a liberal 
construction ^of law. But if after ^he gift, he is i^rbidden to take 
possession and does so notwithstanding, the possession is not valid, 
whether taken at the meeting or after separation from it. When 
the donee is neither expressly permitted nor forbidden to take 
possession, and does so at the meeting, the possession is valid on 
a favorable construction of law, though not so by analogy. But 
if possesBiou is not taken till after separation from 4he meeting, 
the possessloi^ is not valid, either by analogy or on a favorable 
construction. When, again, the subject of gift is not produced 
at the meeting, and the donee goes and takes possession, the pos- 
session is lawful on h favorable construction, though not by 
analogy, if taken with the permission of the donor; but if taken 
without his permission, it is not lawful either by analogy or on a 
favorable construction. If a person should say, “I have given 
thee this slave,’* the slave being present, and possession being taken, 
the gift is lawAil, though the donee should not have said, have " 
accepted.” 4^nd though the slave were absent, yet if the donor 
, should say, have given to thee my slave, such an one : go and 
take possession of him,” and the person addressed should take pos- 
session, the«gift would be lawful, though he should not have said, 

have accepted.” Wh^ a person has given his slave to another, 
all tjiree being present together, without saying “Take possession 
of him,” and the donee goes away leaving the slave, he cannot 
afterwards take possession of him without a direction to that effect.* 

Being enabled to take possession is like taking it; and if one 
should give another a piece of cloth in a locked box, and should 
deliver the box to him, it would not be possession, for want of 
•/ibility to take the cloth out of it; but if the box were open it 
would be possession by the party being able to take it, as in the 
case of^vacating in said? It is only, however, when a gift is valid 
that vacating is effectual ; for it is not^so with an invalid gift.* 

Umrd or life-grg^nt 

DCXCYL AnDmrd, or lifi^-g^ant^ is lawful tojviMvft. 
the grantee during his life, and descends to his 
heirs.— >Hiddyah,. .vol. iii, p. 309. 

— — — ^ «_ — , 

* Fatfiwi Altmgbcf, tdL It, pp. 524 It 625— B, Dig., pp. 612, SIS A 614. 
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Because of the tiaditioii before quoted.* — ^Besides, the meaning 
^ of ffmrd k a gift of a kmise (for example) during the life of tli^' 

dooeei on eonSlion of its being returned upon hk death. — The 
oouVeyanoe of the house, «th 0 refore, is valid witjiotit any^retum; 
and the oondition annexed is null, because the Prcq^hcfc has sssbio- 
tioued the gift, in thk instance, and annulled the condition, , as 
b^bre mentioned. An Umrd, moreover, is nothing but a gift 
ahd a oondition; and the condition is invalid; but a gift is not 
rendmd nuU by involving an ^'falid condition, as has be^ 
already demonstrated.— Hid&yah, vol. iii, p. 309. 

If he (the grantor) said, *^This mansion is to thee Vnird {for 
thy age), or haydti (for thy life), and when thou art dead it Reverts 
to me,” in wliich the gift is lawful, and the oondition void.t ^ 

Princi^ DCXCVIL A gift by way of rakhah is null ac- 
cording to Hanifah and Muhammad (a). — Hidayah, 
voL iii, p. 309. 

( 

{c^Y Hence rahhak is void ; — as when a person says to another, 

my mansion is thine rahhak moaning, ‘‘ if thou diest it is 
mine; if 1 die, it is thine.”4' ^ 

The aigumonts of Hanifak and Muhartmad upon this point are 
two-fold. First, the Prophet has legalized Umrd and annulled 
Bakhak, Secondly, the meaning of my house is yoursdiy way of 
BcMakf^ is, “if I die before you, my house k yours,” which is a sus- 
pension of the conveyance of property upon the decease of the donor 
previous to that of the donee ; and this is a matter of doubt and 
uncertainty, and consequently null. It is to be observed that 
Bakkak k derived from Irtikdl, which means expectation : for the 
donor is, as it were, an expectant of the death of the donee.— 
Hiddyah, vol. iii, pp. 309 & 310. 

Sadakah, or Alms-deed. 

• • ‘ 

jviM^ DGXOVllI. Like ^ft, altns-deed {sadeJeah) is 
not valid unless attended with seizin, and it is 


* By this the author appears to have alluded to. the following passage ; 
— " Bftfftnsn the Brophet approved of (gifts for life), but held the 
aainexed to them by grantor to be void.”— Vide Hid&yah, 
voL iii, p. 308. 

i Akrogirf, voL iv, pp. 320 & Big., pp. 508 309. 
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gratuitous, in the same manner as a gift.* Neithi^ is uwMtm 
an alms lawful where it consists of an undivided pixt 
of a thing capable of division, for Jlhe reasons already 
explained iq tlie case of a gift under these dream- 
st^ces. — Hidayah, vol. iii, p. BIO. 

% 

. DCXCIX. A gift is not valid without verbal rwMipfe. 

• acceptance, but charity is valid without it, on a 
favorable construction from a regard to custom.f 

* DGO., A charitable gift made by one, to one,iv«ie^ 
two qp more poor persons is valid according to all.f 

But such gift made to two or more rich persons is invalid accord- 
ing to one report from Abd Hanifah, and valid according to 
another report from him, as well as according to the other two 
lawyers.t 

An invalid sadakah (or charitable ^ift) is like an invalid hibah, 
yet if one were to give a sadakah to two rich persons, it would be 
lawful even according to Abd Hanifah by one report, which was 
' thfi opinion of the other two ; while, if it were bestowed on two 
Fakeers, or beggars, the sadaJeah would be valid according to them 

mt 

It is recorded in the Jdmi SagMr, that if a rich man bestow ten 
dhmi9 in alms upon two jfoor men, or make a gift of that sum 
to thejn, it is valid ; but that, if the said charity or gift be made 
to two rich men, it is invalid. (The two disciples maintain that 
in this last instance both gift and alms ore valid.) From this it 
appears that Hanifak has construed a gift into almsy when the 
object is a jpoor man ; and alms into a g%fty when the object is a 


•• If a person vow to devote property \MdV] in charily, let him give 
of that kuad on which it is incumbent upon him to pay ZaMt, If, on the 
other hanA, he vow to devotl posgessionn ho must give the veilutU 

of his projierty. It is related that there is no difference between these two 
cases. We have, however, in treating of the^duties of the Kdzi^ shown the 
difference between Mdl and MUk] and also the principles on whioh both 
these traditions proceed. Jt is to be. observed that, in this case, the person 
that made the vow must be told to reserve for himself and his family as 
much of bis property as may suffice for their maint^mnoe until he be able 
to aoQ|;aire more. The remainder, after such reservation, must be bestowed 
in chaurity ; and after he .has acquired more, he must then give in charity a 
portion equal to what ho* had reserved for the subsistence of himself and 
bis family. An explanation of this has already been given in treatiiig ot 
inheritance, under the head of Duties (f the Ki&L — ^Hid&yah, voL £u, 
pp. 310 & 311. 

t ^at6w4 Alamgiri, vol. iv, p. 669. — Vide B. Dig., p. 646. 
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rich man,— because of the similarity hetwlxt these deeds, as eaeh 
is a conveyance of property without an exchange. Hence, E<mifah 
has made a difiereuco with respect to them, os appears by the ease 
recited in the Jdmi SaghiVy since he has admitted of dbariiy to 
two poor men, but not of a gift to two nc^men; whilst in'the 
Mahmt he has made no difference between them, but on the con- 
traiy has declar3d them to be equal, as ho there declares ^‘neiAer 
a gift nor^lms to two men is valid, b^ause the mixture of prepay 
is a bar in both cases, as both are dependent on a perfect seizin.*’ 
The reason of the distinction in tlio Jdmi SagMr is that the end 
of alms is to give to Gody who is one; and the aims comes not to 
the poor men, but as their daily food from God Almighty; where- ^ 
as the gift goes directly to the object of it, namely, thk two mm. 
Some have said that the recital in the Jdmi Sagldr fe the most 
approved doctrine; and tliat the meaning of the doctrine in the 
Mabsut is that charity to two ncJt men is invalid, in the same 
manner as a gift to two men of any description. — Hid^yah, voL iii, 
p. 299. 

lahdty or Cancellation, 

DCCI. The gift of ' a debt to the debtor is a 
release, and it is lawful, both by analogy and on 
a liberal construction of law.* 

The gift of a debt, or release of it to the debtor, is complete 
without his acceptance, though it is reversed* by his rejection (a).t 

{a.) But this is true only with respqct to the principal debtor ; 
for the gift of a debt to the surety is not complete without his 
acceptance, though it is reversed by his rejection. If the creditor 
releases the principal debtor ftom his debt, or gives it to him, and 
he accepts, both he and the surety are released ; but if he do not 
accept, he is not released.* 

OCCII. The gift of a debt can be made not 
only to the debtor himself, but also, on his dea% 
to his heir. 

I 

A man, who is in debt, dies before payment, and the creditor 
makes a gift of the debt to the heir — the gift is valid ; and if it 


♦ Alamgir(, vol. ir, pp. 5H5 k 636.— B. Dig., pp. 622 &'623. 

^ A debt considered with reference to the prospect of payment is m4ly or 
coi^real property, and is susceptible of tamlih Cpnsider^ with relerenoe 
to its present state, it is a wax/, or quality (inddbt^ness), and is susoepti- 
of wkdty or extinction. Hence a gift of it to the debtor himself, wlddi 
is an extinction, is valid, both bf analogy and on a favorable construction ; 
but a gift of it to another, which is tmiiik, is valid only on the latter 
ground . — Hiddyah and Kifdyah, — B. Dig,, p. 522, n. ** 



is to some of the* heirs^ it acmbes to the benefit of all. If a debtor 
shoul4s8-y ^0 his creditor, ‘^Release me (com what I owe thee/* 
and he should say, ** I have released thee from my debt a^nst 
thee/* and the other should then reply, will not accept,** he is 
released •notwithstanding. One of the Ifeirs of a creditor gives 
his share in a debt to the debtor before partition, and in the 
deceascd*s estate there are both money and goods — ^the gift is good 
on a liberal construction, like a composition. JSid the gift by a 

• creditor of his share in a spoGific thing to an heir of the debtor, 

• or to any other person, is valid, if the tiling does not admit of 
partition ; but if it does admit of partition, the gift is not valid.* 

. A creditor makes a gift of his debt to his debtor, who neither 
accepts aor rejects it at the meeting, and then comes after the lapse 
of sotae days, ai^d rejects the gift ; there is some difference of opinion 
on the point, but the sound doctrine is that the gift is not 
reversed.* 

DCCIIL The gift of a debt to any other than the 
debtor is lawful on a liberal construction when the 
donee is directed to take possession of the debt.* 


DCCIV. The gift of a debt suspended on a con- 
dition, or made to take effect at a future time, is 
^ot, however, valid. 

If a persofi, having a debt due to him of one thousand dirmi^ 
should say to the debtor ‘Avhen to-morrow arrives, the said thou- 
sand divTns are your jiroperty,** or "you are exempted from the 
debt/* or if he should say, "whenever you pay me one half of 
the said thousand, the other half is your property or " you are 
.exempted from the debt of the other half,** — ^the gift so made is 
null. The reason of this is, that the gift of a debt to a debtor 
is an exemption: but an exemption has two meanings: 1. — ^It is 
a comeyame of property on the principle of debts being property, 
oft which account lawyers have held that " an exemption may be 
undone by projection :** »2. — It is an annulmoit, since debt is in 
the nature of a quality, on which account an exemption does not 
rest upon acceptance. Now nothing can be suspended on a condi- 
tion excepting an utter annulment, such as a divorce or an eman- 
cipation; — and an exemption (as has beeii*already said) is not an 
•utter annulment, and therefore cannot be suspended on a condi- 
tion, but on the contrary is perfecUy nugatoiy. — Hid^yah, voL iii, 
pp. 308 <k 309. V . 


* ]^t&wd Alamgid, vol. iv, pp. 535 & 536.— B* Big., pp. 522 k 523. 
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JRevoeation or Betradion of Qifis, 

DCCY. Gifts are of several kinds, some being 
to relstioDS within tiie prohibited degrees, some to 
strangers, and som8 to relatives who 4ire note within 
the prohibited degrees. All may be revoked before 
ddivery to the donee, whether he were present or 
absent at the time of the gif^ and whether permitted , 
to take possession or not. But after delivery, the 
donor cannot revoke of himself without the decree 
of a judge or the consent of the donee, even though , 
the gift be to others than to the relations within the 
prohibited degrees. — Vide Fatdwd Alamgiri, v<i;l. iv, 
p. 537. — B. Dig., p. 524. 

A gift cannot lawfully be retracted but with the consent of both 
parties, or by a decree of the Kdz% because the retraction of a 
gift is a disputed point amongst the learned. There is, moreover, 
a degree of weakness in a retivction, because the admission of it is 
contrary to analogy, since it is a power over the property of 
another, as the right of j)roperty in a gift is established in the 
donee. Besides, as there may arise a contention with respect to 
the object in lieu of it, (since the donor may claim something 
which the donee may refuse,) the contention, therefore, cannot 
possibly bo settled but by the consent of the parties, or by a 
decree of the Adel.— Hiddyah, vol. iii, p, 304. 

It is lawful for a donor to retract the gift he may hdve made to 
a stranger. — Hiddyah, vol. iii, p, 300. 

DCCVI. Revocation (or retraction) of a gift is 
abominable under any circumstances, but it is valid' 
nevertlieless.* 

DCCVII. There are, however, several causes 
each of which prevents revocation of gifts {viz. ),— 
1, the loss of the thing given*(a); 2, tile passing 


Annotations. 

dccvi. It is to be obs/^ed, however, that although a retraction of 
a gift be agreeable to the letter of the law, still it induces abomination ; 
for Prophet has said “ The retraction of a gift u like eating one's 
spittle."— Hiddyah, vol. iii, p. 301, 

* — p — 

* ratfiwi AlJungiri, Vol iv, pp. 637.— B. Dig., p. 624. 
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of it from the prdperty of the donee (h ) ; 3, tibie death 
of donor; 4, increase of the thing given (c); 
5, a change in the subject of it (d); 6, we. marriage 
selation betn/«en the donor and donee (a) ; 7, relation* 
ship within the prohibited degrees (J") ;* and 8, an 
exchange or return received for the gift (g). 

^ .^B^OTATIOXS. 

dccTii. The obstacles to the resumption of gifts are stated to be seven* 
1st. The incorporation of an inci'ease with the gift. 2nd« The death of 
thedonet^. drd. The donee giving a return or consideration. 4th. Aliena- 
tion of the gift. 5th. The parties being husband and v^fe. 6th. Relation 
within the prohibited degrees. 7tb. Destruction of the thing given.— 
ShaTah-ul-Yikd.yah. Vide Macn. Free., M. L., chap, iv, case 19. 

The bars to a retraction of a gift arc many, amongst which are the 
following : 1. The donee giving the donor a return or consideration ; 

because this fulfils the donor's object. 2. The incorporation of an 
increase with the gift ; because in th%t instance a retraction cannot take 
place without including the increase, as that is implicated i and it can- 
not take place so as to include the increase, since that was not included 
in J^he deed ef gill. 3. The death of one of the parties ; for if the 
donee should die, his property shifts to bis heir, and becomes the same 
as if it had shifted duf ing liis lifetime ; and if the donor should die, his 
heirs are strangers with reject to the contract, since they made no ten- 
der of tlie^hing given. 4. The alienation of the gift from the donee's 
projferty dui’ing bis lifetime ; because this is a consequence of the power 
vested in him by the gift, which power, therefore, cannot then be 
retracted ; and also because the right of property has regenerated in 
another person, in virtue of a fresh cause, namely, conveyance to a 
second donee; and as a regeneration of the right of property is equivalent 
to an essential change in the thing, the case is therefore the same as if 
%the gift were to become, in efiect, a difiereiit thing from what it was, and 
conse^Upntly not liable tc^retraction. — Hida3^aL, vol. iii, pp. 301 & 302. 

A donor is at liberty to resume his gift, except in the following 
instances: — >• • 

A gift cannot be resumed where the dopee is a relation, nor where 
anything has been received in return, nor* where it has received any 
accession, nor where it has come into the pf^ssession of a second donee, 
or into that of the heirs of the first. — Macn. Free., M. L., 0|iap. v, 
princ. 12 A 13. ^ 


♦ Fat5wd Alomglrl, vol. iv, p. 537.— B. Dig.,p* 634i 
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troitTBs (a.) ‘^The loss of the thing given,” — ^for^there is no means of 
having recourse for its value, since the contract was not for value.* 

(6.) *^The passing of it from the property of the donee,”~bjr 
whatever means that ma^^be effected, as by sale^gift, or ^e like, 
or by his death ; for what is established to an heir is mffereht 
from what is established to an ancestor.* 

(c.) An increase of the thing given, of such a nature as to be 
united to it; and it makes no diiference whether the increase be 
in consequence of an act of the donee, or without such act/> and 
whether it have issued from the thing itself, or be an accession to 
it But it must be incorporated with the body of the gift,' and be an 
addition to its value, such as dyeing, sowing, carrying, or«t])o like. 
Mere transfer from one place to another, when it adds to the 
value of a thing, is sufficient to prevent revocation; according to 
Abd Hanifah and Muhammad. A separate increase does not pre- 
vent the revocation of a gift, nor does damage or loss sustained by 
the subject of gift, though the donee is not responsible for the loss.* 

(d.) A change in the subject of it, as grinding when it is wheat, 
baking when it is flour, and ohuining into butter when it is milk.* 

(«.) The marriage relation prevents the revocation of a gift ; 
and it has tliat effect though one of the parties be a Mooslim and 
the other an infidel. And when one of the married parties has njade 
a gift to the other, it cannot be revoked, though the marriage 
should afterwards be dissolved. But if a mau should make a gift 
to a stranger and then maiiy her, or a woman should make a gift 
to a stranger and then unite herself to hi^ in marriage, the givdr 
might recall the gift.* ' * c 

(/.) Eelationship within the forbidden degrees prevents the 
revocation of a gift, whether the relative bo a Mooslim or an 
infidel ; and there is, consequently, no revocation of gifts to fathers 
and mothers, how high soever, or to children, how low soever ; the 
children of sons and the children of daughters being in this respect 
alike. In the same manner there is no revocation of gifts to« 
brothers and sisters, and paternal uncles and aunts. But.whero’ 
the prohibition is for some other cause thffh consaiiguinityf^it does 
not prevent revocation ; as^iu the case of fathers and mothers, or 
brothers and sisters by fosterage, dnd of mothers of wives, step- 
sons, and the wives of sens, and husbands of daughters who are 
prohibited by affinity.* • 

If 4 person make a gift of anything* to his relation within the 
probimted degrees, it is not lawf^ for him^o resume it, because 



* Fab&wi Alamgizi, vol. iv, pp. 537 & 538«— B» Dig., pp. 624—^. « 
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the Prophet has said, When a gift is mute to aprohihited relaUonf T 

it nmst not he resumed — and also because the object of the gift , » i* ^ 

is an increase of the ties of affinity, which is thereby obtaine<L-*- 
Hidiyth, vol. ‘iii, p. 302. • 

If a husband make a gift of anything to his wife, or a wife to IQiististlone* \ 
her husband, it cannot bo retracted, because thS object of the gift 
is an improvement of affeclnon (in the same, manner as in the case 
of presents to relations) 5 and. as the object is obtained, the gift 
cannot be retracted. This object, however, is to be regarded only 
during the existent period of the contract \ insomuch that, if a 
person mve something to a strange woman, and afterwards marry 
her, he may retract the gift ; — whereas, if a man give something 
to his wife, ^ud afterwards divorce her three times, he is not 
entitled to retract the gift. — ^Hidayah, voL iii, pp. 302 & 303. 

The donor is not entitled to revoke the gift which sho made in Precedents, 
favor of her daughter, because, in this case, there are two 
obstacles to resumption : first, the death of the donee, agree- 
ably to the doctrine laid down nn the Kanz-udrdakdik ^ — ‘‘ one 
obstacle to the resumption of a gift is the death <.)f one of the 
parties and, secondly, relation within the prohibited degrees, as 
is stated in the Hidiiyah, — If a person make a gift of anything 
to bis relation %vithin the prohibited degrees, it is not lawful for 
’ him to resume it.”— ^Macn. Preo., M. L., chap, iv, case 14. 

The gift *by a grandmptlier to her grandson is legal and valid, 
ahd does ^ot admit of resumption, because, between the grand- 
mother and her grandson, there exists a relationship within the 
prohibited degrees, and such relationship is an obstacle to resump- 
tion. Her distribution of the property among the heirs generally, 
live years after the gift, is null and void, and the former *gift will 
remain in full force. According to the S/iarh-i- Vikayah ^ — To 
perfect the gift of a thing which is in possession of the donee, new 

seizin is not requisite.” — Macn. Prec., M. L,, chap, iv, case 19. 

• 

(y») « ‘‘An exchange j[or return) received for the gift,” prevents 
its revocation. — Fatdwii Alamglri, p. 537. — Dig. p. 525. 

• 

DCCVin. When, however, the return or change jn-keipb, 
is opposed only to a part, the remainder of the gifb 
naay be resumed. • • 

If a person make^ gift of a home to another, and the donee 
give a return, to the donor for a half only of the house so give"% \ V 

the donor may in that case resume the half of the house for which * 
he received no exchange, since a bar to his retraction existed only 
with respect to the o^^half. — Hiddyah, vol. iii, p. 304. ^ i .. 
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DCCIX. When the donee has sold any part of 
the granted land undivided, the donor may resume ■ 
the unsold part. ^ 'V ‘ . * . 

If m donee sell one-half of granted land undivided, tto doner 
may in that case resume the other half ; as to the 
that no bar existk If, on the other hand, the .donee should^* ' 

have sold any part of the land, t 

of it, fOT as he is entitled to resume, the whole, it foUo^ thM M is 
entitled to resume the half, a /orttcwi— HidAyah, vol. ni, p. afA 

BCCX. The gift of land cannot be retracted 
after the donee has erected buildings orplantdd«trees ' 
thereon. 

If a person make a gift to another of a piece of land destitute 
of buildings or plantations, and the donee plant trera m it, ot 
build a house, a stable, or a shop of such a sizo as to bo deemM 
on increase, in that case the donor is not entitled torotract tne 
gift, because of the increase wtoh it has received. The restric- 
tion is stated with respect to^e shop, because shops are wme- 
times so small os not to be deemed an increase, and sometimes 
the land is very extensive, the shop occupying only one particular 
part of iti in which case the bar operates only with respect to ^ 
that part. — ^HidAyah, voL iii, p. 302. 

DCCXI. The gift of debt to one’s debtor is not 
revocable. 

When a man gives a debt to his debtor, the ^ft lA not 
revocable; but when he gives fruit on a tree, with pormiwion to take 
possession, and it is taken, ho may revoke the gift.— JJatawa 
Alamgirf, vol. iv, p. 544. — Dig., p. 527. 

DCCXII. The donor’s repossession of the thing 
^vfen in gift is not requisite to the validity of 
retraction. 

Whrai a person retracts his gift, either in virtue of a doOTM 
of the Kdd, or of tho mutua; consent of the parties, it is an arn^- 
ment of the original gift, and not a gift de novo on the p^ of tho 
donee, and therefore seizin by the donor is “o* 
leqniBite condition. Eet^^tion, moreover, is lawful wito respect 
to^an undivided portion; but if a retraction were a gift 
Beizin would ibe a requisite condition, and wsequently retrMtuHi 
with respect to an undivided portion WSuld not be .lawfoL 
. SidAyah, vol. iii, p. 305. ^ . 

DOeXin. ■ -Kevocation under a judge^s dei^e is a cm- 
celiation, withoui any difference of opinion^ hut thert is 
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ac^ tif to i^vocfttion by mutnud constat beod^ JbMn^ ’ 

w/ . precede boweTfflr, is in fitYor of. 

ite befog a dancdiation also * , 

■Kios, Vbea oae*pe»au has ^ven a tiling to anothw, vbO, 
efiw giT^ig it 'to a tiiud party, revokes the ^ft, the first donra is 
entitled to revoke aLBo ; but this could not be <tiie case if .tiie 
vocation by the first donee^ere a mere gift.* • , 

^7. DOCXIV. Betobationbeii)g a cancellation, it follows 
the i^ing given, returns to the former state of property, - 
and that the donor repossesses it without any necessity ibr. 

* * renewi^his .taking of possession.* 

DCpXV. The? thing given is also, after reYocatitaa 'of 
the gift, an cfimdnat, or trust in the hands of the donee ; 
so tlmt, if it should perish, he is not responsible for the loss.* 

DCCXV|. But when revocation is neither by a judge's prina^. 
decree nor by mutual consent, and the donee gives back 
the subject of the gift to the doncHr, and he accepts it, he 
does not again become the pi^netor of it till be has 
taken possession. When he does take possession, the gift 
' by the donee comes into the place of a revocation by a 
judge’s decree or mutual consent, and the donee .^las no 
Power to revoke it.* 

It is reported as from Abd Yusuf, that — 

DCCXVII. Until aif order has been passed by a judge Ptineipk. 
for cimcelllng a gift, the donee may use, and dispose of, the 
subject of it; but any such use or disposal, after the judge 
has given his order, is unlawful. And the opinions of AM 
Hanifah and 'Muhammad were of the same effect.* 

DCCXVIII. K the subject of gift should perish in the Prau^pU. 
hands of the donee after the passing of the judge’s order, 
a^d prevlo^ to the donor’s retiudng possession, the donee 
is not responsible for the loss, unless possession had been 
demanded of him, and he had refused to give it.* 

• DCOXIX. Betractiou of alms {sadakah) is not /vMpt*. 
lawful. 

AliNOTATIOHS. 

deexiz* There is no revocation of a sadakah after it has been com* 
pleted ; and it makes ho difference whether it be bestowed on the 




* ISMmk Akmgirf , yqL ir, pp. Hi, 5i&, 549, Sc 559.^K Dig FP* ^^7, 
52»,m,Sc54/5. * 
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Because object, in alms, is merit in the mghJt ^ Ood, and 
that has been obtained. If, also, a person bestoi^s alms upon a 
rich man, it is not lawful to retract therefrom,, on a faTorable 
oonstmction of the law, because to acquire merit in the sight of 
Ood .^^y sometimes be the object in bestowing alms ujpon the 
rich. In the s^me maimer also, if a person make a gifi of any- 
thing to a poor man, it is not lawful to retract it, bwause 
object in such gift is merit, and that^has been obtained. — Hid&; 
voL iii, p. 310 

DCCXX. When he (the donor) gives to one who asks 
of him, or is needy, without saying expressly jihat it is* 
charity, he has no power to revoke on a favorable construc- 
tion,* 


Hibdh hil-iwaz and Ilihah harsli>art ul4waz. 

Besides the ordinaiy gift, there are two other contracts termed 
^^Hihdh hiUiwaz^' or gift for an exchange; and ^^Hihah ha-shart ul- 
iwaz,'' or gift on condition of ^an exchange, j 

DCCXXL In the tmnsaction of hibah bihiwaz^ 
the iwaz (exchange) must be distinctly opposed to 
the piior gift by words clearly expressive of such 
opposition {a)* 

(a.) As, for^instance, by saying — ;“This is the or *^^the 

hadal*^ or ‘^in the place of thy gift,” or have mada a donation 
of this for thy gift,” or “1 have made it lawful to thbe,” or 
“ established it to thee,” or words of similar import.* 

So that if one should give a thing to another, and the donee 
should take possession, and then m^e a gift of something to the 


Annotatioks^ 

or on the poor, for it cannot be revoked jn either case. VGhen a man 
has bestowed a mansion in charity on another, he cannot revoke, 
whether the person on whom it has been bestowed is rich or poor.— 
Fat&wa Alamgiri, vol. iv, j). 569,— B. Dig., p. 645. 


♦ FaltAw& Alamgiri, vol. iv, pp. 644, 646, 649, k 669.— B. Dig., im, 62S. 
689, & 646. ^ 

t Besides the ordinary species of gift, the law emunerates two contracts 
under the head of gifts, whiol^ however, more nearly resemble exchange 
or sale. They axe technicaUy termed “ Mbah MUicm;' mutual gift or^fb 
for a consideration, and the Hihah ba^hart on stipulation or 

promise cl a oonsidezatian.— Macn. M. L., chap, v, princ* 14. 

• *! 
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doucv, tnihoat saying " in ivm of th;^ gift,” or using sonte otlier 
of tiis fonoB of expresnon above-mentioned, the second gift would ^ 
not be an ejuduuS;^ for the first, but a new gift, and each of the 
panties would have the right to revoke.** 

• 

It p.ppears that the gift in this case was that of the description 
of gift which is teclinically termed inlaw hihaJthil-iwaz^^' or gift 
a oonstdezation, and this fij)ecies of gift resembles a sale both 
principle and in effect; but there is a doubt as to the legality 
^ of this transaction, from the circumstance of the articles opposed 
to each other consisting partly of money which constitutes a Sir/ 

• • sale. In this description of contract, seizin on the spot is esseti- 

tial to *its validity. If seizin was made, the transaction must be| 
held k) be vali4; if not, it must be declared null and void, and\ 
both the p^iTties have a right to i*ecede from the contract. So also ' 
the heirs and creditors are at liberty to set it aside and resume ' 
the property parted with, on repaying the consideration for which ' 
it may have been given, until which time, the property will 
remain as a pledge in the hands of the purchaser, but when the 
consideration is restored, it will bbeome subject to the Law of 
Inheritance; and in this event it should be made into Torty-eight 
parts, of which each widow is entitled to three, and each daughter 
to fourteen. — ^Macn. Proc., M. L., chap, iv, case 17. 

* DCCXXII. iwaz (exchange) in a contract 

of gift should not have come into th&^ossession of 
thh doue^ by means of the contract itself. So that, 
if th6 donee should give in exchange for the gift a 
part of the thing given, it would not be valid, and 
there would he no iwaz. But if such a change 
should take place in the thing given, as would pre- 
vent a revocation of the gift, part of it may be made 
1 ^ iwaz for the z’emainder.* 

DCCXXIII. An'd if two things are given by Prmi^- 

* different contracts, and one of the two is given back 
as an exchange for the other, though there is some 
difference of opinion on the point; yet, according to 
AM Hanlfah and Muhammad, it would be a good 
iwaz; and if one of them were given by way of , 
gift, and the other as sadakak, and the sadakak wer^ 

• '• 


^ Fat&w& Alamgfri, vCiL iv, pp. 649 & S 60 .— B. Dig., 332-^84, 
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exchanged Ibr the gifit, it would be an iwaz accof^liig 
to them aU.* 

DCCXXIV. The i«;a2; (exchange) must be leeiued 
to ^ giver; and if it be not secured to lum, as, for 
instance, if d right be established to it while in his 
hands, it is no iwaz, and he may revoke the previoudl^ 
gift if the thing given bh still subsisting in kind, ' 
undestroyed, and without any increase for me better, 
or anything happening in it to prevent revocaljiou.* ‘ ■ 

DCCXXV. If part of the gift prove to bfe the 
property of another, a proportionable part of the 
return may be resumed. If, on the contrary, part of 
the exchange prove to be the property of a person 
other than the donee, the donor is not, in that case, 
entitled to take back a particular part of the gift ; but 
be may restore the remaining part of the return, and 
resume the whole of the gift from the donee. ^ 

If half of a gift prove the property of .some other than the 
donor, the donee is in that case entitled to take back from the 
donor half of the return he may have made him for the gift, since 
the thing opposed to that half was not secured and rehdere^ safe 
to him. If, on the contrary, half the return prove the property 
of some other than the donee, the donor is not, in that case, 
entitled to take back from the donee a particular part of the gift ; 
but he may restore the remaining part of the return, and then' 
resume the whole of the gift from the donee. — Hidayah, vol. iii, 
p. 303. 

DCCXXVI. When the subject^ of the gift,^or the 
imiz, is a thing that does not admit of jfmrtLtion, a 
right is established in |)art of it ; but when it admits of 
partition, and a right is established in part of one of them, 
the iwaz is void if th^*riffht be established in it ; and in like 
manner the gift is void if the right be establish^ in it ; and 
when ihe w)az is void, the gift may bo revoked, and when 
the gift is void, the imiz may be revoked.* 


Fat&w& AXamgfrl, vol iv, pp. 649 Sc 660.— Dig., pp. 382-^4. 



0 ir oiFis. 


X>OOX]£Tn. When tbe exflliaugi&g ti^es 
sull)&eqiie&tij to the gift, the iuHiz is, without any 
di^repce of ppinion between eur* mastera, a gm 
off .So that it is valid where gift is valid^d 

void Vrhere gift is void; there being jio diffexenoe 
between them except as to the dropping of the power 
^f revocation in the cSs^ of the iwaz, while it is 
established in that of the gift-f 

DCCXXVin. After possession has been taken 
of theHwaz (exchange), the power to revoke drops 
also •with wespect to the gift. — Durr*ul-Mukhtdr, 
p. 637. 

So that neither pai*ty can reclaim from his fellow what he has 
become possessed of, whether the iwaz were given by the donee or 
by a stranger, with or without his dii*ection.f 

DCCXXIX. All the conditions of gift are/wneij**- 
applicable to the iwaz; the transaction does not come 
witlyn the contract of mudvazat, or mutual exchange, 
either in its inception or completion.| Hence, it is ' 


, •Annotations. 

dcc»vi, dcczxvii. If a right be established to a part of the iwaz^ the 
remainder is still an exchange for the whole gift ; but the donor may, if 
be please, return what remains of the twaz in his hands, and revoke the 
whole of his gift, if it be stiil in existence without any increase in its 
substance, and have not passed out of his property. As to the security 
of the thing given, that also is a condition of the exchanging ; so that, if 
alright be established in it, the donee under the original gift may revoke 
th*e was, and if the right be to a half, he may revoke a half of the iwazy 
when the Thing given is of juch a nature as to admit of partition ; and it 
matters not whether the iwaz itself have increased or diminished in price 
or in substance, he takes half the increase or the loss, as the case may 
be.— Fafeaw4 Alamgiri, page 549. — B, Dig., pd^e 533. 


^ So say the Oompilers.of the Fat&w& Alamgiri. 

f Fat&w& Alaauglrl, vol. iv, pp. 649 & 660. — Dig., pp. 332, 334 & 636. ^ 
^ Sir William Macnaghten, however, sags — Hihah is wd to 

resemble a sale in its proper ties. The same conditions attach to it, and 
the qiutual seizin, of the donees i# not, in all cases, neoessajy.”— tMuoil 
M. L,, chap. V, prino. 16, 


ON oms. 


not es|K»i^ to or the right ‘ of pre-emptioatt 

nor esm the thing given be rejected on dither side on 
aeeonnt of defect.* * 

.BkXTXXX. When a is made on condition 

of an iwaz^ br exchange, all the conditions, of gift 

attach to the iwaz in the begibning.* t 

# 

So that it is not valid in Mm}ida^\ or anything that ftdmits of 
partition. Property is not eBtablished in it before possession; and 
each of the parties may refuse delivery. But after mutual posses- < 
sion has been taken^ the effect is that of sale. Hence nettber of 
the parties can recall what -^as his. Skufda, or the right of pre- 
emption^ is established by the transaction ; and each of the parties 
may return for a fault the thing of which he took possession.* 

According to analogy, a gift on condition of an exchange ought 
to be a salef in its inception as well as in its completion.* 

When a man gives a mansion to two men on condition of an 
iwojz^ or exchange, of a thousand dirms, the transaction becomes a 
lawful salet after mutual possession.* 

• 

A gift is invalid by confusion. — Mir Ni4r Ali v, Mdjidoli 
others, 30th July 1831, S. D. A. Rep., vol. p. 136. 

PwBdcnts. But the court will consider that a gif^ for a considOTation is, in 
* effect, a sale and purchase, and is not vitiated by confusion* of 
* property, or defect of possession, according to the Muhammadan 

law. — Sayyid Hosain Ali Khan v, Fayyaz-ud-dfn Haydar, 28th 
November 1832, S. D. A, Rep., vol. vi, p. 239. 

The Muhammadan law recognizes a distinction between a giftn 
for a consideration (hibah hilriwaz), and a gift on consideration of 
a return {Idhah ha ihart ul-iwaz) ; the latter is, the former is not, 
vitiated by confusion and non-possession. — Imdad Ali v. Kadir 
Buksh and others, 24th April 1833, S. D. A. Rep., p. 296^ 

Seizin of the donee is not requisite by ithe Muhammadan law, 
in order to render a M)ak hil-iioaz, or gift for consideration, valid. 
-^Mir Najibullah v. Mussamut Kasima, 8th November 1795, 

S. D. A. Rep., vol. i, p. .lO. — ^MorL Dig., vol. i, p. 268. 


♦ Alamgiii, vol. iv, p. 660 ,— B, Dig., pp, 634 & 636 . * 

0 f bfi^hart Atl-xwaz^ on the other hand/' says Sir William 

Maenaght^ said to resemble a sale in the first stage only/’ that is, 
before me consideration, fm: which the is made, has been reodved, and 

sehna of the demur and donee is mer^oie a r^uisite oonditiion.— 
H* L., dhap. v, prino. 16 , p. 61 . 




- an excliasigc^, be it or 

be for the whole of a raft, it wouSd pre- 
vent revocataon of the gift; butnt the exchange be . 
gfven for part of the gift, the other part, for which 
no exchange is given, may be revoked* 

If a porson should give Kttiwaz for the whole of a gift> it would 
prevent revocation, whether bo much or little ; if the iwaz 

be for part of the gift, the part for which there is no iwaz may be 
revoked, but not that part to which the iwaz is opposed.* 

DClOXXXn. An iwaz, or exchange, ipade by/v^fe. 
a stranger, is lawful, whether by the direction of the 
donee or not.* 

The general principle in cases of this kind is, that when any- 
thing is demandable of a person in specie^ and is obligatory upon 
him, his direction to another to pay it is a cause of recourse against 
himself without any condition for responsibility ; and that when a 
thing is not demandable from a person in spedey and is not obli- 
gatory on him, his direction to another to pay it is not a cause of 
recourse against him, unless his responsibility is made a condition 
of the paymenli. — ^Fatawa Alamgiri, p. 651. — ^B. Big., p. 635. 


« • 


Fataw6 Alamgiri, Vol, iv, p. 650. — Dig., pp. 634 & 636. 



LEl)TORE II. 


Prmc^le, 


ON WASAfAH, 9a WILIiS. 


I)efliiiU<m--C!*iistitotion-Con4ition» aad legal effects ol Wills-Whowe, and 
who are not, competent to make WUls— Proper eubjecte an(i objects Legacies— . 
Usufructuary Wais— Will for charitable purposes— Revocation of Wills. 


Wasatah is the plural of vxisvyat. ^ WosijWct meafls aii 
endowment with the property of anything after death, as it 
one person should say to another, “give this artide of mme 
after my death to a particular person.”* 

The thiTip BO given is termed “ w&a& M-ki,” or subject of 
the bequest; the person w'ho wills that it be given is 
denominated the “miisC’ortestator; the person in w^hose favor 
fhe will is made, is called " the muad Mm, or the le^tee ; 
and the person appointed to carry the will into execution is^ 
adled “ the -loosC or executor.* ^ 

Wills are declared to be lawful, in the and t^ 

traditions (ahddia), and all our doctors, moreover, , have con- 
curred in this opinion. — Hid&yah, voL vi, p. 4)68. 


DCCXXXIII.' A will {wasiyat) is constituted 
by saying — “I have bequeathed such a thing toy 
such an one,” or ‘‘I have bequeathed toward^ such 
an one,” or by any other words that are commonly 
used instead of these.^ 


♦ T%Haimltoii’sHiddyaJi*vol. iv, pp. 466 & 467. 

To bequeath, in the language ol law, U to otmlM a right ^ 
a aoeoifio thing,, ox in a jsront or advantage m^e mannM *L*-*^^*^’ 
no^^raMriUaUer the death ol the te8tBtor.TPatS,w& Ala m g i x l, vol, vi, 
ria.-RDig.,p. 61 S. - . 

♦ Ihe diaoxffliioe between the two e*?*^**,^^^ 

Kaivig “ Ub-hur wMch Bignifies thftt the bequest is made 
g'J?St^ben^t!’«Sthe.e^dbeing “ IndlcteB liurt the 

to whom the bequest is mlde is executor.— 
t XUAwd AlMngirf, vd.' vi, p. Ita-B. Dig., J>. U Dinr-iil-iadiWlIqr,. 

p. 818 . « V . ^ 



OS mus. 


DCCXXXIV. A w31 may be Jiiade Terballyjui 
well as by writing.* 

DCCXXXV. A bequest may also be made by a /vma 
agi^ oif signs» if the person bequeathing is so sick as 
to UDsmle to speak, provided the meaning of the 
sign or signs made by him is intelli^ble, and he 
died without regaining the power of speech. 

A sick man makes a bequest^ aud» being unable to spoak^ gives a inQDtrs^li»Q. 
nod with his head, and it is known that he comprehends what he 
• is about ; in these circumstances, if his meaning be understood, the 
bequest^s lawful ; but not otherwise. And it is implied that he 
dies without regaining the power of speech ; for then it is evident 
thnt thorn was hope at tho time of the bequest of his being able 
to speak, and his condition was therefore the same as that of a dumb 
man. — Famwa Alamgirf, wol. vi, p. 168 — Dig., p. 641. 

DCCXXXVI. The conditions of a yalid bequest rrindpk 
or will are — that the testator be competent to make a 
transfer of the property ; that the legatee be compe- 
tent to receive it, and thnt the subject of the 
bequest be ft thing susceptible of being transferred 
after the testator’g death, whether it were inexistence 
at the time of bequeathing or not.f 

ft is essential to the validity of a will that the property pr^ent. 
willed away should exist in the possesaon of the testator 
at the time of his death, otherwise the legacy will have 

Amnotatioms. 

dccxxxiv. There is iio preference shown to a written over^ a nuncu* 
pfitivG will, and they are entitled to equal weight, whether the property 
which is the subject of the will be real or personal. — Macn. M. D., 
chap, vi, princ 1. 

dccxxxvi. It is not necessary that the sul^ect of the legacy should exist 
at the time of the execution of the will. It is sufficient for its validity 
that it shcpuld be in existence at the time of tfi^ death of the testator.^ 
hlacn. M. Cl., chap, vi, princ, 8. « 

♦ A written will is in, this oountiy termed “ WdsiUfif-ndmah*' while a 
nuncupative will is called simply ** and sometimes ** IVajityat-l 

sabinV^ ^ % 

t Fst&wfi Alamgirf, vol. vi, p. 130.— B, Big., p. G14. Bnrr-ul-Mukht&r, 

p4 

G ' 








li^ fiotSc ibimotihw; «aid it appe;r^l!^> |li 

of fais defttb* na| no anin^ of this des^r^^tka^ idiit iv 

wiU Ibo V^,;nn ^e pnndp^ ^iis being ? 

pAjptir^'E^iinild exist in.-'i^ possearaon of i^ot^statotiliitil^ . ' 
v tl^ of his death. — ^Macn. Prec,, <hap. y, case i, p, 24a. v;, 

l>CGXX]!^yn. It is alsQ a condiUon tliat ^ 
honest be accepted, either Expressly or by impKoph 
tion (a), which is by the legatee’s dying l^ora / 
rejection or acceptance, whereupon his death beeon^ 
ah acceptance, and his heirs inherit the legacy.* 

(o.) Acceptance may be inferred from oondu<;t^ as by^if^mg 
operation to a bequest, or purchasing something o% account of the 
heirs, or paying debts ; in which case the acceptance is good aa, if 
luadO in express terms. — Fat&wi Alamglri, voL vi, p* 139.— r 
B. Dig., p. 614. 

The property of a legatee, in a legacy is established by hifi 
acceptance of it. — HidAyali, vol. iv, p. 474. 

Our doctors argue that a legacy establishes the property in the 
legatee de noito, and does not vest by succession anjl descent as‘ in 
* the case of inherLtance ; and such being the case, it rests, tber^ 
fore, entirely on his acceptance, as no perso^j|i can be made proprie- 
tor of anything against his will.— HidAyah, voL iv, pp. 474 & 475. 

• • 

DCCXXXVIII. Acceptance of a be(|aest must 
be made qfier Sie death of the testatoi’, in so much 
that if it be accepted or rejected during his life, 
either act is void, and the rejector is still at liberty 
to accept after his death.* 

Acceptance or rejection of a bequest is not established until 
after the death of the testator; for us the bequest does not taKe 


.Awwotations, 


dccxxxvii. There is this diffettnee between the property which is the 
Subject of inheritance and^hat which is the subject of legacy. The former 
becomes the property o^tbe heir by the mere operation of law ; the 
latter ifoes nut become the property of the legatee until Ida consent ehsU 
have ' heeit obtai^^ either expressly or impliedly.^Macn. M. !ll^, 
^ebap. vi, princ. 4. 


Fat4w4 A^girf, vol. vi, p. B. Dig., p. 614. 








biiBm tbo^ be ICilil^ 

Be^.tbe W^iw^taaa^ j'^jdtstien demg the life of the teetibtee^ 
hiM» ne^eilBie^' ier the seiiie maimei^ «aiiu»eeptia3)(^ declared 
the^ e&lil^ahse of a coute^t. If, therefore, a legatee accept a 
be^eat tjie oeatb xsi the testator, it is Tdid, notwlthstaadmg; < 

that he toay have rejected it during his lifetime. -^Hidiysh^ 
voi iv^ p- 473. - . . • 

> It is to be observed that acceptauoe, in cases of bequest, is of liiustrsftoii. 
two , Muds : 1. — Express^ which needs not to be explained. 

iiT^Impliedy which is where the legatee dies without having eitheir 
deolar^ his acceptance or refusal ; for this also is ^ acceptanoe 
* in effect’ ^because the bequest is rendered complete on the part of 
the testator by his death, (in other words, it cannot be rescinded 
after fhat event) ; and as it was suspended in its effect purely in 
deference to hts right of rejection, it of course falls into his pro- 
perty upon his demise in the same manner as holds in a case of 
sale with a reserve of option to the purchaser, in which instance, 
if the purclioser die without formally signifying his assent to the 
sale, it is then regarded as complete, and the article sold is consi- 
dered as iJart of his estate. — Hidayah, voL iv, p. 475. 

DCCXXXIX. The legal effect of a bequest is to 
confer on the legatee a new right of property in 
^he same way as in the case of gift, and the bequest 
becomes icested ih him by acceptance; so that^ if he 
aecept after the deatii of the testator, his ownership 
of the thing bequeq^hed is established, whether he 
takes possession of it or not. If the legatee reject a 
bequest, it is cancelled.* 

OeeXL. A bequest to a stranger to the amount PnndpU^ 
of a tliird of one’s property is valid even without 
4;he consent of his heir or heirs, but a bequest to 
Lim of more than a third is not valid unless consent 
is given to it by all the beirs of the testator after bis 

death. * 

* 

“^'7"' a" 


Anhotations. « 

dcu&l. liegocics cannot be made to a larger amount than ono-third 
of the tetsator^a estate; without the consent of the heirs. — Macn. M. L.; 
chap, vi, princ. 2. 


* Fataw4 Alamgiri, voJU vi, p. 139. — B. Big., p. 614. ^ 



' 4 *- 

- ' A. Ui- valid 

]ieirfl» .but ndi bej^ond a tiiird the estate^ ^eds . tipi m 

^em the teetatort death. I It is implied thj!y,ai?R^ ^; 
age^aad Bt regi^ is bad to their pertnrsafioa giBBted 
the lifetime of the testator* — ^Fatdwh A]amgi]& voL 
B. ]>ig*, p* 614. • , ^ _ 

It is to be oWrved,. as a general *rule; that where a jpersmi 
pearfoiw with ,hi& property any gyatnitous deed o£ hos^mediate 
opexBtion, (that is> not restricted to his death), if he he in health at 
the time, such deed is valid to the extent of all his property, — ortP 
he be sick,* it Jtakea effect to the extent of one-third of his property; 
Sind where a person peforms such deed with his ^operty, 
restricted to the circumstance of his decease, it takes effect to tne 
extent of a third of his property, whether at the time he W sick 
or in health. — Hidiiyah, vol. iv, pp. 603 is; 604. 

Still, however, a declaration of this nature made in health pre- 
cedes a declaration of the same nature made in sicknesa It is 
also to be remarked, that e sickness of which a person afterwards 
recovers is considered, inlaw, as health, f — Hidiiyah, voL iv, p. 604, 

If a person make a will in favour of a stranger to the amount of 
a third of his property, it is valid, although the heirs of the testa- 
tor should not be consenting thereto, for it is so recorded in the 
traditions. — Hidfi^yab, vol. iv, p- 468. * 

It is to be observed, however, that althongii a will, J:>equeathing 
more than a third of the testator’s property, be not law^ful, yet if 
the heirs, being arrived at the age of maturity, should ^ivo their 
consent to it, after the death of the testator, it then becomes i^lid ; 
for the objection to its validity is founded merely on a regard io- 
their right, and, therefore, does not operate any longei' after they 
themselves agree to forego such right. Their consent, inde^, 
during the lifetime of the testator is not regarded ; for this is an 
assent previous to the establishment of their right, they are, tbere-^ 
fore, at liberty to annul it upon the death of the testator. 
otherwise where the consent is given after that event ; for as thii^ 
is an assent subsequent to the establishment of their right, they 


* — This, term ^terally means “s}ck.’* But in the 

bmgua^ of the law, it is need to signify death-illness. 

f This passage has no place in the Arabic copy. It has bemi introduood 
Imt otiier anthoritieB in the Persian version as a premiss necessary to ih^ 
of what follows. — Note by Mr. Hamilton. 

Jbove iii to be found in the J4mi ur-Bamtiz, in which it is also laid 
<Lown, that if an illness oontinu^ for more than a year, then although ihO' 
patient shanld afterwaidB die of lhat illness, yet the same must be con- 
sidered as health after the ea^iration of one year till he become bed-ridden* 
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igk «Mt «fl«(%wdi<>t Uberty it>4Hid4ya]^ ’wd. iv, 

DGC^CtL A bequest by a, person baring ^ 
yfix in'rafid e^en to tbe extent of bis or her rrh(»e 
property. 

Whm a nutn bequeaths Jiis whole estate ha^mg noheirsithe 
be<]^;bM takes eRb(yt, and there is no occasion for any assent on the 
j^ailt of the public treasury (BafU-ul-mdl).^ 

Where a person makes a will in favor of part of his heirs, uiartnaisfl. 
. the same rule holds as in the case of bbqueathing more than a third 
to a stranger ; — ^iu other words, the deed is not valid, unless tbe 
othetaboirs givg their consodt to the disposition after i^o death of 
the testator ; and their consent previous to his death will have no 
effect. It is to be observed that, in every instance where a will is 
rendered valid by the consent of the heirs, the legatee derives 
his property from the teetatory not from the kdra. This is the 
opinion of our doctors. — Hidiyah, vol. iv, p. 470. 

Consequently, — 


DCCXLII. A bequest of any portion df one’s 
estqte to one or some of the heirs is not valid except 
^hen consented to by the rest of tbe heirs. " ^ 

A beqiiesif to an heir is not lawful according to ue% without the 
consent of the other heimt 


If a man make a bequest in favor of port of bis heirs, it is not niiutriUjim, 
valid ; because of a traditional saying of the Prophet, '^God has 
allotted to every heir his particular right and, also, because 
a will in favor of part only of the heirs is an injury to the rest; 
and, therefore, if it wore deemed legal, would induce a breach of the , 
ties of kindred. Besides, it is said in the traditions, a bequest 
to particular heirs is unjust. ” — Hiddyah, vol. iv, p. 472. 

It is to be observed that in judging whether the legatee be an 
heir, or otherwise, regard is paid to the time of the testator’s death, 


AnnotaAoss. 

doctlii. A legacy cannot be left to ontf of the heirs without the 
consent of the rest.— Maon. M. L., chap, vi, piinc. *3. 


** Though it is ultimus heeres.’^B. Pig., p, 615. a 

t Fat&wd Alamgiri, voh vi, pp. 140 U 164.— B. Big., pp. 615 k 636. 

* • % So my the Ccunpilein tihe Fatdwd Alamgliii. 





t^'.d9l>ai of ■ .tiie. tetwite^f i i\ 

K persiwi 

j|;v ; ■ to w ^ ;toiii)|flme of the testaWe d^ ^W^IfAinpaiiiM^; 

‘ < V a hnimt hi'&Tor of his brother, vho » his ^eir 
' v! , a;';«htt is aftOTwards bom to him, the beqaest'to t^lieo&ejr is 
' S|^; but if at fhe time ofthe bequest to his Inother^StestStor 

bns a BOO idio afterwards dies befbi;^ hims elf, ijite bequest tb the 
' bj^otheris cancdled.* . 

JOGOXLIU. If a bequest is made to an behr 
aiud also to a stranger, the bequest with respect lo , 
, . . the heir’s portion, even if it were less tfaaoV third, 

' . is not Talid witliout the consent of ihe<other Keiis, 
while that which respects the portion of the strapj^t* 

, is valid without such consent, provided the pornou 

bequeathed to him does not exceed a third of the 
testator’s estate; otherwise the consent of the heirs 
is requisite to the validity of such bequest. 


nBlustratioin. If a person bequeath any article jointly to one of bis heirs and a - 
stranger ; in this case tiie bequest in favor of the heir is not 
admitted, and a moiety only of the legacy is g^ven '£d die Straiigex; 
because, as an heir possesses the capacity of being a legatee, M 
therefore obstmcts the stranger in the title which he«wonld other- 
wise have to the complete legacy. It iw not so where a legacy is 
left between one person living and another dead, for bese the whole 
goes to the living<legatee, since as a dead person is incapable of 
succeeding to a inquest ; there is no obstmotion in this instance..^ 
Hidiyah, voL iv, pp. 495 & 496. 

When a man makes a bequest to a stranger and his heir, die 
stoauger takes half the bequest, mid the remainder is vdd, i>»d, in 
like manner, if the beqnest Ito to a homicide and a stningw. 
This is contrary to the case of an acknowledgment ; for if oqs 
. Were to acknowledge a specific thing or a debt in favor of hiS heir 
and a stranger, the acknowledgment would be void as to the. 
stranger also.* , . 

‘ If it be mSde to an heir and* a stranger, it is valid, as to the 
sl>iae>^ibe stranger, afild dependent as to the shsiU of t^ heir^ 
thb pmtnissiou of the other heirs. If permitted ^ dieih, it li :i 
laww.; and, if not permitted by them, it is void—ho regard bfliSi^. 
had u p^ission granted in the lifetiiue ofthe testotn: ;.Sf . 
tlmt thqy may afterwords retract,* ? 


• IbtAwft iibuiigiif, ti, pp- 149^ Pig,/ pp. 



^ Wjoxa 


«r 

BCCXLIV. It M, boweTeCj.laftt^l to *'**Sf** 

beqwest to tbe scm of one's heif, and the heqitestlli ^ 
vhhdtto tbe fatent of one*third without the consent \ ' 
ofithe toils. * ‘ , ' 

It ia lavfiif to make a bequest to the son of one’s heir, or to 
one’s o'wn mwbftat,* or tauddabar,* on a fitrorablb oonstructioil of 

i ^ DCCXLV. In all cases where there is any occa« 
sion for the assent of the heirs, tbe assent fs lawful 
, .only where the person who grants it is competent to 
grants — as, for instance, when he is of matprd’ age, 
and nf sane*mind.f ^ 

DCCX L VI. If the assenting heir, being of mature Princi^ 
age, is sick, but afterwards recovers from his illness, 
the assent is valid ; and if he die of the illness, tbe 
assent is to be treated in the same way as if it were 
a bequest; so that, if the original legatee be an heir 
of the assenting heir, the assent is not lawful unless 
concurred in by the other heirs of the sick person ; 

Iftit if the original legatee he in the position of a 
stranger to tbe sick person, the assent is lawfril to 
the extent of a tliird*of his estate.f 

D6CX!l<VII. After the heirs have once assented Prindpit. 
to a legacy in excess of a third of the estate, or in 
favor of an heir of the testator, or of his slayer, they 
cannot refuse to deliver the subject of bequest, and 
may be compelled to make delivery, as the legatee 
does not take from them, but from the testator.f 

DCCXLVIII. If*not consented to, by all the heirs Prmapit. 

. of the testator, liis bequests, though made to several 

E ersons, are valid only to the e’xtent of one*third of 
is estate, and this one-third is td.be proportionately 
divided among them all. 

If ft man bequeath a third of hie property to one man, and a UhutntiOM 
third to another, and the heirs refuse their consent to the eceecu- 

— ■ - - - - 

* Vtie page 27S of Leotnie viii deliTered in 1873, 

. t AUoglrf, tok ti, p. 140 ,— B. 1 %.. pp. 616 a 618 ^ 
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turn dtha^ ^ in tbut, 

betvm im4m leg^isds. For wbere tbe^ ^ etoeedi % ‘ 
tho ootate^ and fhe bemi refoaeiheir consent to ibe etOti 
tfaO'wboH it it then rettiioted to one-third^ as has be^ii 
etldsbed; and as, in the present instanoe, Ihe ngm ^ h 
clajknants it equally good, and the third is camBle of division, 
it is therefore dfVided equally between thenu-^Hid%Bib| Tot iv, 
p. 482. < 



If a man bequeath a third of his property to one person and a 
siitb to another, and the heirs refhse to confirm the whole, in 
that case one-third of the property is to he divided between the 
legatees in three equal lots ; two to the legatee of tha^W, and* * 
one to the legatee of the sixth. — Hidayah, vol. iv, p. 482.‘ 

Prindpu. DCCXLIX. But if consented to, or allowed, By 
k all his heira, the testator can lawfully bequeath any 

portion or even the whole of his estate. 


ninstrationB. If a person bequeath a particular number of dirm, without 
specifying the relative proportion they bear to his estate, — such 
as a half, a third, a fourth, or the like, — ^it is valid, but is exe- 
cuted only to the extent of a ^ird of his whole property, 
unless the heirs be willing to confirm the wholc.-*-Hid4yah, 
voL iv, p. 484. ^ 

ti 4! 

When a man has bequeathed a third of Ins property to one 
man, aud a third of it to another, and both bequests are alloived 
by the heirs, the legatees have two-thirds, and the heirs onejthml^ 
and if the bequests are not allowed by them, the legated have 
the third between them iu halves.* 


When a man has bequeathed a fourth of his property to (me 
person, and a half of it to another, and both bequests are flowed 
by the heirs, the legatee of the half takes a holf^ and the legatee , 
of the fourth takes a fourth, and the residue goes to the heirs, \n 
proportion to the shares appointed for thorn by Almighty Gctt. 
When the heirs do not allow^the legacies, they are valid from the 
testator’s third, which is to be divided among the legatees in seven 
parts, four of which cure for the legatee of the half, and three for 
the legatee of the third. This was the opinion of Abfi Banf- 
But, according td Abfi Yusuf and Muhammad, the third of 
the property should be divided into three equal parts, anS two of 
them given to the legatee of the half, and one to the legeKee 
of the fourth.* 


♦ FttWlwA Alau^ri, voL vi, p. B. Dig., pp, 130j 127, 





^4(9 


toS,C^ .f^‘ yf "»“,%"'*** 

ruT ittwni’jM w * — ^Hid&jtth, voL iv, p. 484. . 

wTJewoa beqiiaafcli a postion of hU 

voL vi, P..152.— B. Dig., pp. 628 & 629. . ., 

tiCCL If a person bequeath a part of hiBPrm^ 
nroperty to another without specifying the amouat, 
Sie^heirs are at liberty to give whatever they please 

of the bequest is unknown; but as^BsMW. 

rie Wort it te <«>“®6ueutiv^t d.^_ 

STto fi* the amount, in the eaiM maimer f ^ 

self might do if he were living.— HidSyah, voL iv, p. 488. ^ 

TWifiT If a person bequeath A’^asth .of property to A-miifpli 

ifteiCds Ure the sf* SX £ 
b4ueath u iMrd of his property to that same person. 


i=ssawS'^^®=‘“?“ 





*0 ^ cw imtB. 

toa ikird of ^ tWlll«^s 
Jl21* ttetate, vlsietiber tho heirs be consenting parties oar nc^^liho 
being iin^ded in the latter bequest of the 
ffia%«h|WLiv,p.488: 

BOOLII. If a person bequeath a tbiid of any particvtlaAr 
proj^erty, and two-thirds thereof he lost, and the remidil^ 
ooxM within a third of the teste Ws estate^ the legatee is 
entitled to the whole of such remainder. 


IMraitonv. If a person bequeath to another “ a third of hU dirm$f* amount- 
ing in all to thrco thousand, or ‘‘ a third 0 / his ^o<xtSf* omountii^ 
in all to three, and afterwards two-thirds of the dirms or 'goats W 
lost or destroyed, so that only one-third remains, and the renu^ 
ing third does not amount to a third of the whole of the testator’s 
property (he having been in possession of other things besides the 
dirms or goats), tho legatee Is entitled to the complete r emain ing 
third ; that is, to a thousand dinns in the first case, and to one 
goat in the second. — Uiddyab, vol. iv, pp. 488 & 481). 

If a man bequoaths a third of his dirms, or a third of his 
flocks, and two-thirds of them happen to perish, leaving what 
remain no more than a third of his property, the legatee is enti- 
tled to the whole of the remainder. But if the bequest were ^of a 
third of his clothes, and two-thirds were to perish, still leaving thw 
remainder loss than a third of tho whole property, the legatee 
would be entitled to no more than a third of tho romainder. It 
is said, however, that this applies only to clothes of different 
lands ; for if all tho clothes bo of one kind, the case* is ta ho 
treated in the same way as that of tho dirms, Tu like manner 
sH thingB estimated by weight or measure of capacity are to bfe 
treated in the same way as dirms, but mansions of different 
kinds are like clothos^df different kinds, according to Abd Haul- 
fah. — ^Fatawa Alamgirf, vol, vi, p. ICl. — B. Dig., p. 631. 

ff'kieifXIC — ‘"BCSCUII. Jf a person bequeath to another **hia 8on\ 
poofUon of vnJfvevitcmc^ such bequest is null ; whereas, if he* 
bequeath equivalent to his son's poHion^' such bluest 
is valid. . 


fiXustrstios, For the first is a bequest of what is the property of another, 
whereas the second is merely a bequest of something similar ; and 
&e aemblmoe of a thing is different from the tiling itself, not* 
withaaanding its rate be determined thereby. Ziffer is of opinion 
that a bequest of the former nature is likewise valid ; because at 
time of making it the portion belonged evidently to the testa- 
t w. Inreply to this, howeves; it is to be observed, that the legacy 
does not take place until after the death of the testator;, when 
tho property does not belong to him, and hence his beqneat of hia 

' V'" ' ^ * 



OK 


fm\ ^ of fX!op^ mA pi$ 

!X)pLtV» A mil made by a M aaalmfa ia fiiTor a ^ 
JSSmm4* ia l&^ul> and t^e iw^rad, but a bequest in &T<wr 
d? an aUen^# who is not a MfjMmm is not lawful. 


A bequest of a Musalm&n in ta,tar of a Mmsinf, or of a Zifuinl msite^tieQa 
it htt<» of a Mosalm^n, i% vshd : the former, because God has 
said in the Jlkrdn, Ye are mot prohibited, 0 belieTmi, from acts 
of bfanevoleuoe towards those who subject themselves to you, and 
refrain from battles and ccmtentions — ^and the latter, bemuse 
ZinmU m virtue of their compact with the Muadmdns^ are cousin 
derod jpdhc same light with them in all temporal concerns , and, 
as on this principle, an intercourse of good offices Cowards each 
othe# is hold dawful during life, they are therefore in the same 
manner permitted to extend beyond the grave. It is related in 
the JdfM, Saghlr that oi will in favor of a hostile infidel is not 
valid, as God has prohibited lu the Kurdu Gie exercise of bene* 
volence towards them. — Hiddyah, voL vi, p. 473* 


A Musalman may lawfully make a bequest to a Zvnm% or fdoe 
ewsd , but a bequest to au alien who is not a 3fu9tdmin is not law* 
ful. If a Muslim make a bequest to au alien living in a 
or foreign country, the bequest is not lawful, though the heirs 
should give th*eir consent. And if the alien should come into the 
Muslim toiTitoiy under protection, witli the intention of taking 
his legacy, still he cannot do so even with the consent of the heirs. 

This IS when the ifutf^tmwho mode the bequest was in the ddr-ul- 
hldin at the time. If he were also residing m the ddr-ul*lmith^ 
our ” doctors differ as to the legality of the bequest When the , 

alien is a MoBidnun, residing lu the Muslim teintory, it seems, on 
the authority of the Z^hir Rawayet, that a bequest to him would 
be lawful to the extout of a third of the testator’s property without 
the consent of the heirs, and beyond that amount with their con* 
sent. But a bequest by a Muslim to au apostate is not lawful^*— 

•Fat6w& Alamgiri, vol vi, p 141. — Dig., pp. G16 A 617. 

DCGLY. A will in favor of a foetus in tbe 
wiunb, and a will bequeathing a foetus, are both 


Aksotatxoiis,*^ 

doclv. The ground on which the first case proceeds is, that a lega^qr 
is, in a manner, a succession to property ; and as a foetus is Capable to 


* nde Iiecstme viii of 1873, pp 380—182. ^ # 

f Though differenoe of teligion Is an impediment to suooessioa. FWr 
Mtme viii of 1873. 
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▼ululf |>mi^ the bhl^ happens in keis than ill: ^ 
mcmthg firhm Ibe date of the wul. — HldijAh* toL 
^p. 4l7.'^i^<CgFatiwp Alamgiri, voL Ti,.pp. 140 It . 
Ul.-B. Dig., p. 617. • . ' • 

DOCLyi. *A bequest to the person from wikOm 
tibe testator had received a mortal wound is not valid; 
and if the legatee slay his* testator, the bequest in 
his favor is rendered void, unless, however, the hmrs 
consent to such bequest 

• 

If a person make a bequest in favor of another i^m whoijt be 
has received a mortal wounds it is not valid ; whether the mur- 
derer be one of his heirs, or a stranger, or whether he may have 
wounded him wilfully or by misadventure, provided he be the 
actual perpetrator of the i because it is recorded in the tra* 
ditions, that there is no legacy for a murderer ; and also, 
because, as the person who gave the wound has hastened the 
death of the testator, he is, by way of punishment, excluded from 
the benefit of the will, in the same manner as a pfsrson under 
ainular circumstanoes is excluded from inheritance. So likewise, 
where a man, having made a bequest in favor of a partictilar 
person, is afterwards killed by that persqn, such bequest is 
invalid If, however, in these cases, the heirs should* give their 
eonsent, the bequest then becomes valid, according to MantfaJi and 
Muhammad. — Hid&yah, vol. iv, p. 471. • ^ 

A bequest to a person who slays the testator, either intentionally 
or by accident, is not lawful, whether the lioquest were made before 
the deathwound or after it. But if the heirs assent to the bequest, 
it is lawful, according to Abu Hanlfab and Muhammad.^ 


ANNOTATfOS«(. 

succeed in tbe case of iaheritanoe, it is so like^se in the case of a legacy, 
Shat being analogous to inheritance.—- Hid&yah, vol. iv, p« 477. 

The ground, on the other hand, on which the second case proceeds 
is, that the existence of theJWtus is understood at the period of making 
the will ; and as the legacy of things not yet in being, (such as the fruit 
a tree may hereafter yield) is valid, it follows that a legacy of a thing 
actually existing is valid a forUoru^lbid.^ p. 478. 


* Fat4w6 Alaimgiri, vd. vi, p. 340.— B. Dig., p. 618, 
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DO^QbVXX^ % \«mmm tb« dayor ht^tk jvai^ nfAft 

>*OriaAHw,t)^l)eqtM0ttp1umiilawM ■*^./ 

^ of i!he hein; or If ^ dayer bo bkOBelf IbOriim' ' ^ ' 
tojbim is laivfiit, according to AM 
ij andTK'ohammadL* 

A bS^fbedi d) the muk&UA, or madaibbtiT, w um&MeoJmft' of tibe 
^daysr is elso qnl&vM wiiAoat^tAe consent of the heka* 


* PCCLVHI. A bequest to the parent or other JViwbfe 
ancestor, or child, or other descendant of one’s slayer 

* is ralti}.* 

» 

It \9 lawfql to make a bequest to the son of one’s heir, Qr\> 
oue% own mukdiab, or mitdabhar,^ on a favorable construction of 
lav ; BO also to the parent or otner ancestor, or child, or other 
! descendant of one’s slayer, and to the midMtabe, mudabbars, and 
absolute slaves of all ihoae4 ^ 


pCCLIX. When a pefton makes a bequest, Priaeva. 
being in debt to the full amount of his property, the 
bequest is not lawful, unless the creditors agree to 
rsleiEse the property pro tanto.% 

• 

If a persou* deeply involved in debt bequeath any legacies, such 
bequest is unlawful and of no effoct ; because debts have a pre- 
ference to bequests, as the discharge of debts is an absolute duty, 
whereas bequests are gratuitous and voluntary ; and that which 
is most indispensable must be first considered. If, however, the 
creditors of the deceased relinquish their claims, the bequest is 
then valid, the obstacle to it being removed, and the legatee being 
supposed to stand in need of his legacy. — Hidfiyah, vol. iv, p. 475. 


•. DCGLX. A bequest by a person who is freeivtocki*. 
and sane, whether ,a man or woman, is lawful ; so 
, idso is the bequest by a person who is travelling and ^ •* 

is separated from his property lawfiil4 

IX/CLXI. A bequest by *auy one who isiWpKsk**- 
incompetent to do a gratmtous act is invalid.l 


♦ Fat&w6 Alamgfrl, vol. vi, pp. 140 & yi,— B, Dig. pp. 616 & 617, 
t. Vidt Leotuxe viii of 1873, pp. 280—282. 
j •VnAAwi, Alamgiri, vol. vi. pp. Ill 142,— B. Dig., pp. 616 46 617. 
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Henc^— ^ ^ 

iKXSIpttt. JL bequest by «a Inmne nectiott, or n 
WHuMtvlii or « miz&n* is not valid. Andif a penwtt So 
llua^e at tile time of ihaking bis but sAerwaida zaoQe^Bts 
fiom bis insanity and then dies, stUl the be<|Qesti« ntflMrfol 
for irant of ocynpetency at the time of making itf 

DCCLXllL A bequest W a minor fit any stagvu 
or age of his infancy is invalid. ' , 

A beqoest by a youth under puberty, whether he be a vmeiikiJk 
(that is^ approaching to puberty), or not, is unlawful aoccording to 
And it makes no difference whether the youth be per- 
mitted to trade or be under inhibition, or whether he df§ before 
puberty or after it So also, though ho should s&y, " If I anive 
at majority, a third of my property is to such an ono,** the bequest 
is not valid for want <if competency at the time of making it. But 
with regard to an abso]bte slave or a imik&ta\ when they refer u 
bequest to a time subsequent to their becoming free, it is valtdLf 

A bequest by an infant is not valid Sh^fei maintains that it is 
valid, provided it be made to a diScreet and advisable purpose. 
The arguments of mr doctors, m support of their opinion upon 
this point, arc twofold. First, a will is a voluntary act, oqnccm- 
ing which an infant has not a capacity of forming a proper judg- 
ment. Secondly, the declaration of an infant is not^ of a binding 
nature ; but if the validity of a bequest by such wore admitted, 
that effect would follow of course.— Hiaayah, voL iv, p. 476. * 

DCCLXIV. A bequest made by a minor becomes, 
however, effective ah initio u|)on bis confirmiiq;; or 
ratifying the same after attaining majority. 

If a youtb or a mukdtab make a bequest, and tbe fonner after 
attaining bis majority, or the latter after obtaining bis fieedom, 
allows it, tho bequest is valid, ab • 

UCCLXV. If a person wbo is poor bequeath to anotimr 
“ a tkird of his pro^rty,” and afterwmds become ridi, tim 
legatee is in that case entitled to a third of his estate, 
whatever the same may amount to; for the bequest does not 
tStm .effect until after the death of the testator; and there- 


* A jr<lHS» is a dare who is peimitted by bis master to esm fw bis 
• mBanolpatiim ^ 

t FsiUwa Slaaglri, voL vi, pp. 141 &. 142.— B. Dig., pp. 616 4c 9lf, 
i So say tbe OompilBn of the latfiwi Alamgirf . * • 
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ifow MiieGijHaa of its vaUdii^ his bdbt^ Mpjgm 

m Utm of hi$ demm. *S!h0 law is alw t 

MOM, H (W» W 0 testator, being xi(^ ^ the tiiae of latSMltt 
t}ie«i^«l» 9 Hild afterward becoioe poor, and a^aln aoqoiilo 
wesdtll.'^Bid^ah, vol. ir, p. 492. » 


DCJCJjXVI. a will made hy a person in jeafc,^ or 
'under compulsion or mi^lajke^ is not valiA* 

DCJCLXVII. A le^cy left to two peroons', one Ptim^ 
• of theml^emgaf dead, goes entire to the 

living^fegatee. * * 


JS a person leave a third of his property to £aptd and Umar/* lUiwtriaiooi 
tmd Umar be at that time^dead^ the whole of the third is given to 
Zayidt whether the testator, at the time of making the will, may 
have been ao^naiuted with the death of* Umar or not ; for as a 
defunct is not capable of becoming ajegatee, he therefore cannot 
prevent a living person froni being so ; — ^in the same un^nner as 
where, for instance, a person oequeaths something ** to Zayid and 
to a W€dV* Absconding to one tradition from Abfd^Tttmf it is said, 
that i&tfae testator wore not aoquaiutod with the death of UmaTf 
Zdyid is then entitled only to one-half of the third ; for on such a 
supposition tlu? will in favor of Umar was valid in the opinion of 
the testator ; which sufEciqptly indicates his will and mtentiou to 
have been that Zayid should rooeivo only one-half of the third, ^ 

But if, •on tfie other hand, he was acquainted with the circum- * 

Stance of Umar's death, it is evident that he intended that Zayid 
should rooeivc the whole ; as a will in favor of a dead man is vain 
and useless. -*-Hid&yafa, voL iv, p. 491, 


If a man should bequeath a third of his property to Zayid and 
Bakr^ Bakr being dead at the time, whether with or without the 
kxiowledge of the testator, or to Zayid and BaJrr if be be idive, he 
being in foot dead, or to him and to the person in this house, no 
one being in the house, or to him and to his posterity {akah)y or 
* to him and to a child of Bdhr^ and his child dies before the testa* 
tor, or to him and to the poof of his children, or to him who may 
bewme tAkht of his chUdFeu, and the oondi£ipn fails at the time ^ 
his death, the whole legacy is to Zayid^ in all of. these cases ; for 
the non-existing or the dead can have no right, and, there being 
no one td contend with Zayidj the legacy is the same aa^if it were 
to him alonew ith regard to the case of ZayH and his posterity, 


* ^ Fat&w4 Alamgfxl, vol. vi, p. 142.— B. Big., p. 017. 
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' Jfmuim as his death, th^ 

^ as tioaneodstiiig at prese^t. In all those eases, the eosapetitSr 
^ with iRohid is out of the contest from the beriming ; hut llths 
lease at 0rst eompetaft to contend with hiiss and Should sptaKh 
(juentty become disqualified by failure of a conditkm, ^Kajridwotdd 
have only a ha]f. Thus, if a person should say, ** A of tny 
property to JS^ytd and Bakr^ if I die, he being sdive or poor,’* and 
tha testator dies when Dakr is dei^ or rich, or if he should say^ 
<< to him and to Bakr if he be m4;he house,*’ and he is not in it ; or,^ 
** to him and the children of such an one if they become poor,” 
and they do not become poor till the testator dies, or to him 
and to his heir,” — m all these cases, the legatee ha84on]y half of* 
the third. The principle m these cases is that when the person 
conjoined with another enters into a bequest, and then ootnes out 
of it by the failure of a condition, he does not occasion any oossar 
tion to the right of the othqr, and that when ho does not outer into 
the bequest for want of personality or competence (cAfkU), the 
other t^es the whole. And if one should say, A third of my 
property between md^BaLr^'* tialr bcuig dead at the time, 
Zay%d would have only a half of the third, because the word 
l^tween” implies a division m hall, insomuch that if he were to 
say, between Zayid^' and then stop, Zayid would hoye a half also. 
Yet if one should say, A*third of my property between the sons 
of Zayid and the sons of Bakr^* and one of them has no sons, «ibe 
%hole third belongs to the sons of the other. ,lf one should 
bequeath a third of his property Zaytd ana to Awr,” or 
should say, between Zayid and A mar,*' and should thed die, 

* and one of the legatees should die after him, half of the third 
would belong to the survivor, and the other half of it to the heirs 
of the deceased legatee. So, also, if one of them should die after 
the testator, but before acceptance of the legacy, and the survivor 
should then accept, both legatees would be entitled to the bequest 
But if one of thorn should die before the testator, the, share of the 
legatee so dying would revert to the testator. — ^FaUwi AlamgCrf, 
toL vi, p. 16jl. — ^B. Dig., pp. 631 — 633. •* 

• 

Priae^ DCCLXVIII. A legacy being bequeathed to two . 
|)ersoiis, if one of them, subsequenuy died, only a 
moiety thereof gq6s to the other. * 


T£ • penoa mil that one-third of his property ** be dmied'* «• 
a ^MO(^,"iietireen “Zayid cmd Uma/r" and iTmar be at that tisM 
dead, Zayid is entitled to only one-h^ of the thira ; for the words 
used by &e testator clearl^ denote hie intention that eaiih ahould 
have ahalf ; bat {Tinar being at that time dead, the will with rap^- 
peot to is ‘T(nd.>-fi[idlyali, toI. iv, p. 491. 
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Wl»|i«iiun hefAn^*41^ 

BMiKitilA 4ii>t9 flf t3to be^iMqtk bwt tbrn w« rnibmm^ . 
l^> W4(im; lifter wliiiA ^ testutrar #9^ 
tmtiUM fp ^ ihird jAsd evm thdu^ ii» pmon. iild 
«(at» ailb we date of-the beqoeet, yet if th^ weie not men'^*^ 
^onqd namee, .as Ahmads Zayia, and Sake, at 

oilMMriw distinctly indicated by saying “ tkeee” the bequest 
tnnild be to the sons existing at the time of the testeWs 
dsaih.* 


So tt^t if those in existence at the date of the bequest shoold ittuittstMis. 
die^ and others are subsequently bom, who are living |ii the time 
of the testatoi's death, these also are entitled to the third of the^ 
jffoperty. If, 'however, the existing sons are mentioned by name," 
or axe otherwise distinctly indicated the bequest is onfy to them, 
and becomes void m'the event V their death. Thus, when 
legatees are named, or otherwise distinctly indicated, the bequest 
to them is said to be special, and regard must be bad to the time 
at Which it was made.* * 


DCGLXX. A bequest of any artide not exist- jvtwqtb. 
ing in the possession or disposal of the testator at his 
d^ease, is null (a), unless it was referred to bis pro> 
perty, which case it must he discharged by a 
pjtyment of the value (6). 

(ot) If a peiBon bequea& “a third of hit ffocUt’* to another, 
anu it happen either that be'has no goats, or that sudi as he had 
were dostioyed before his death, the bequest is null; for the nm- 
dition of its validity is, the testator being possessed of the pro- 
perty at the tmr of h* dteeate, which is not here the case. If, on 
the contrary, having no goats at the time of malting the will, he 
diould afterwards acquire goats, so as to leave some at hh death, 
xme-tiiird of them goes as a legacy to Zayid hcoordiQg to the 
EaudyeU Zahih) ; for hgre the condition of valtd% (namriy, that 
the testator die possessed of the property) exists. — Hid&yah, 
voL Iv, p. 492. ^ . 

(h.) If a person bequeath ** a goat of ^itpnyMrtg" to Zayid, and 
amrwexde die without leaving any goats/ the price vX. a goat must, 
in that case, he paid to Zag%d ; for the testator's expression, *ha 
gatd tfkk property" denotes his intention to beqneath the teortit 
of tiw anio^ 11^ on the contrary, he neither bequeath a good 


. * tia&wAA]am||td,vavi,^ 16 »>-B.I>i«,]n> 
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Am pr«pm*vj* tuor '*oK ot hk goats,’* but tbaply » “gMi,* 
1^'' IL. (tojRii^^ trtmntanyirelalMatohiflpKtiwii^tlfl^ 

tbut ctm ituu k a dilforuBoe 4^ini<»i, Boiae aayiog \ 

bequMt ii DDt tulld, as absolute expteaiddc^ of tib« toatiimt 
) doaoteubtsiateotioutobave beeo, alega^<tftheas4in*lltW%bf 

a^biob lii had iuM!»,-HMbUst otben midntaSu it to bo vali^ in tUi 
fOaaoBy tliat the tdbtatot having specified a foot, Of uidob be'lkOd 
ttOUOt stnat be supposed to have intc^ed w wrAotk, tt, m 
the <^hSF hand, the words of the teftatoc were ** / 6egMti^ oik qf 
Iky ffoak,’* iu that case the bequest is evidently invs^ ; ‘beoause 
, the telatilm to his herd of ^ts determines the lagaty to have 

been restricted to the animal itself. (A variety of eosM of this 
nature occur, and are determined on the principle now s&led.)~>- 
Hidiyah, vol. iv, pp. 492 & 499. , r 


Prkt^fh. 
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D(X/ItXXl. When a man who bequeaths a third of 
his property has no property at the time of such bequest, 
the legatee is entitled to a third of whatever he may be 
possessed of at the time of his death. But if the beimost 
TO specific, or of some partibular kind of pjro|>erty, as a 
thira of his flocks, and wey all perish before ms death, the 
legacy is void.* 

Insomuch that if he should afterwards become possessed of clhe% 
flocks or another specific thing of the same kind, the right of the 
legatee would not attach to the subsequent acquisition; yet if he 
bad no flocks at the date of the bequest* but aflorwards acquiihs 
them, and then dies, it would seem that the bequest is vulid. tAnd 
if he should say, ** a sheep from my property,” aud have none, the 
value of a sheep must be given. If the bequest were only of a 
sheep, without the addition of words referring it to his pro]^>erty, the 
bequest, according to some, would be valid, while aoc^ing to 
others it would be invalid. But if the expression were “ a sheqi 
from my flocks,” and the testator bad no flocks, them is no 
doubt that tiie bc(iue8t would be void. And in like menner-i 
with regard to ither kinds of property, sqoh as cows, ctunels, and 
the like. When a person says, I have bequeathed to thee a 
dwep from my property,” the bluest is nA confined to the sheep 
that he may have at its date, but applies ^ the sheep that may 
be among his property qC his death ; and since this is the ease, if 
the testator should afterwards die, leaving prepay, oomprohead- 
in^ abeepf with other things, the brim are at libei^ to give one 
of the cheep or its value, l^eie is nothing in the books as to the 
sheep’s bring of the best, worst, or medium qoahty ; Imt aocoidr 




* FatAwi Alamgfri, vol iv, p. 163.—B. I>ig , p. 63A 



. ‘ <wr musj, s • ^ 

to »neh » (9^ 

i^hsM of Awdiam qi;iAUty or its v«bia. Wlm * jpenwa n9»t > 

* ^iBSiMiiTiiDrMalilunveivalKiftMtttoii^ ‘ 

to to a hone uwa ia lii« pcMOMton, nttio oniB 
ifft tcAx kttmrfx^ aDqnire. So, mo, iS tbo <spx«lfliiqm 
v<i^ wind tlave,” or, “my SmdiMi or iitymsim ijaror' 
if thotenns of tbebmuflBt vore only, “my TOTldli& brnso 
to nniih «ft one,’* eritbout Ainbtf addition or qnlilmoation, it ironM 
inelx^iiite proper^ at the time end his enbeemiemaofaUiti<mn->*‘ 

Fatdvd Aum^, Tol. vi, p< 163 .'h-E. Dig., pp. 685 A 636. 

• D^XXIL If a third person is declared by 
Uie testator to be a participator in the bequ^t already 
nurae by 1dm to two persons, he (the third person) 
is entitled to participate with the other two legatees. 

If a person bequeath one hundred dirm to ^pid, end one lUnsttniMM. 
hundred to Vimr, and afterwards declare Bohr to be a pa^ometw 
nith, them, by saying “ I have made jffofe' a sharer with Sktyid 
and Umar" Baler is m that case entitled to a third of each 
their portions, in order that he may be put on an oqnalily, as tire 


teem 


words o£ the testator evidently imply imt intention ; for 1 
[d%Mbat] used by him literally means equality which it is here 
postibte to preserve, and there is no impraoticalnlity in the exeem 
tion of the, bequest* It is otherwise, where the portions of the 
lei^atees are unequal, as If the legacy of JSdpid yreie Imx hundred 
dtrmt and, that of Umar two hundred, and Bcdr were declared hr 
the Ihstator to he a sharer with them j for in that case the eatab- 
Ushment of an equality » impracticable, and therefore Baikr is 
entitlod to receive a moiety of each of tneir shorea, that they 
may be brought as nearly on an equality jm posaible.-^-Hid&yah, 
voL iv, pp. 493 & 494. * 


When a person bequeaths a third of his property to one man, 
pnd then sa^ to anotW, “ 1 have made you a partner and jomed 
yon with him,” the thii;^ belongs to them both! And if, after 
j^ueathuag to one man a hundred, and to another a hund^, he 
should say to a third, “ I have made yon a partner with them," 
the person addioased would be entitled to a third of each bun-’ 
drBd.-«-Patiwfi Alamgiri, voL vi, p. 664 .S 7 -B. Dig., p. 636. 

lXX3XiXXlII If a person, whose estate consists partly pf Pnm^ 
ready money, and partly of debts due to him fiom otSeiiB, 


ANNOTATIgSa. <6 

deobodib When a aiaa bequeaths a thousand Airma, and leavasaeliial * 
property and outetandiiig debts due to bia, t|^ lrg*cy is to be iaome* 
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j, U m M, ' tiieqiie4ribi» tm *d»mB«satd 4iniim wA# ’Hurt ^Hun 

i3» imbKttt mv Sedaoidofi. 1S,<A.W > 

«3M|m 9 tiilvill of the re»4y property, h^ it, (ttly lo i^(iim!0 ’’ 
« tl^ mmnnt in hand; and ut^rrnkidB a third ' 
be him, pf whatever muna may oeeasimmiE^ W 
nooveced by the heirs, nnUl in t]|^ manner the amottdl bf 
the legany be completely disohiurged.^Hld&yeh» vd. iy, 
pp.^&491. 

K' JNmMi, The reason this is, that the legatee is {[as if it were) a ]M(i> 

I ner with the heirs ; and, therefore, if his claim in partiouler wtrs . 

dischai^d with the ready jaroperty (by its being ^ppli^io the 
payment of the whole of his legacy), an injury would be occasioned 
to the i%ht of the heirs, as ready money is allowed to be preftt^ 
u ' able to money that is due. — ^Hidayah, vol. it, p. 491. 

' /Hw^ DCOLXXIV. The validity of a bequest of property 
belon^ng to another rests upon the proprietor’s ocmsent. 

lUsftniim. If a person bequeath a thousand dirm belonging to aaoiher, 
the execution of tlm bequest rests entirely on the consent of the 
proprietor, and it is optional with him to confirm it or not as he 
pleasm. If he, therefore, after the death of the tesUtw, give his 
[ oonaent, the bequest is vabd, and the money paid to rae lega- 

tee aooordingly. This consent, however, is ipnmy voluntary and 
( gratuitous ; whence if, after having signified it, the person refuse 

to pay the money, it is lawful— Hidaytd^ vol iv, p. fiOl. • 

DCCLXXV. Any accident, occasionin|; uncer- 
tainty with respect to the legacies or legatees, gener- 
ally annuls the will. 

AHiltntMiM. If a pwson bequeath three garments of different pnees, leavhig 

the best to Zay%^ the next in value to Umar, and the worst in 
Bdkr, and one of these garments be alterwords lost, without its 
being known which of them it was, and the heirs of tiie testator 
dedm, to each legatee in particular, that “ hts share is lost,” the 
bequest is null in foto, as it is in this case uncertain vdio fuae the 
« h^a^ees, and such uncertainty occasions an annulment of the will, 

*. AnsoTanoNs. [ 

disteiyiiakl if it do not exceed a third of the actual proper^; hot if Ik ; 
•xoesd a third, one-third is to be delivered to him, and, as the debts ; 
i(|oiiie in, he is entitled to take a third out of every payment until his , 
• legiey is paid up in fiill— Fatfiwi Alaii^frf, vol ri, p. 161.— B. £%., 

p. 681. * 
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of the L 

^^rbttloAwo^ M»ee gjiy judgment that may 

noa of this P«^®^ iSLin^the testato/a 

vd. Ti, p. 16A— B. Dig., p. 637. , 

, constTUotio'fh of &UiCh Wills* 

TtnPT,XXVI If a maa make a will in favor of iVMp**- 
biFSS of kin {fikdnb*) without m^tiontog< the 
name of any, it is to, be construed to be m favor of 
SK^t of kin within the prohibited degr^ 

Si* them, in ftvor of the neit m prMnnqntW, 

Lr^tleil ftilnie, it is for the rest 

Sited decrees in the order of proximity. The tes^ 

to?8 fatSr, mother, or Imo^SS 

heirs are not, however, to be mcluded among the 

lecatees. 

w .u tmnn a will in fiwor of hia rdationa [dfcmftj**], 0»w«^<» 

it S iteSiSwor of the neareat of kja within the P^hibrt^ 

• iSS^fSing them, in fevor of the* next 
“®*”**’ ^ *n the rest wthin the prohibited degrees, in 

beaded ia W Thia fe a»e opuuon of 
eol. hr, p. W9. 


• jjia^otatiwKatottopliadof»e^(^^ 



68 ^ 

Ii9t ihe 09^ lOf a beduevi to 0 idrii^ ikfflilkei. 

bjr b« 

)tm Of mort, reg^ Id to be bu mve^, dp that 

tbe'iietMr es^ludee t]^ mm ae meV ^ 

HbMI^ tbb olaifnaut mtiBt be iritbin the preblbiiod deto# to tiie 
id^dtetor^ |K> that the eon of a patomal ttnole Id not to par- 

tid^Hte ik euch a beq[a6st. /ba neA the daimant miurt idOt be an 
heir df idie testator. Subjedt to those coh4itionB» uM^b 9xd 
Muslima^ males and females^ free iad dares^ ohOdren and adaltSi 
are all e^ud.* * • 

According to the other two,t every one of kjn to the tasteto^ 
has an interest in the legacy, whether the rdation* be on the 
father’s or on the mother’s sidei up to hai most remote anpestor in 
and there is no didbrenoe between thb nearer and tim 
more remote, one and many, infidel and Muslim.^ ^ 

According to the two disciples (Abfi Yusuf and Muhammad), 
the will includes sucK as are descended from the most distant 
progenitor of the testator, •professing the Musalm&n faith. The 
argument of the two disciples is, that the term relaitim being in 
general applied to all of the same hlood, the will, therrfors, 
extends to all such as fall under this description to whatever degree 
removeA The arguments of Haniiah are, thht legacieft are a 
speoips of inheritance; and, as in inheritance, the orrtSigeh 
ment here described is observed with respect to the heirl, it is 
also observed m the payment of bgaciea -^As, moreover, the 
jdural term (akrahdh) mentioned in inheritance means so 
likewise m bequest. Besides, the otgect of the testator in this 
bequest is to compensate for bis deficiencien, during life, with 
respect to the ties of kindred, { which affects only Ins relations 
within the prohibited dogreea The parents or children, more** 
over, are not styled relations (ahrabah)^ insomuch that if a p^wpn 
were to call his father relation,” (kartb), he wpmd be 
considered as denying his parentage. The reason of this is t^at, 


^ FaMwi Alamgirl, yoI. vi, p. 179.— B. Big., p 644. 


t That is, the two diadipleB, Abd Yusuf and HtUunima^ 


± HemiBsoii)etMngUkea<x>n1u!a4icttoi,l|Sitwmbef6msaMi^ 
wul Inohides tm or warr.” This, koweveri b not to be 
any number but mei^y as oenupreSheuding the dual as mil m 

any Idgheair number. Note by tke Tiunslato of the 

$ Amb. ^ SUdu ib/bn.’— This Is f tecduaioil term, oemprelmaAlf Ms 

appUcation fibe kindred witMu the pr^fUted degrees 






. itii^ of aaou^; Vt th9 Mlotiim of $«i«#i( 
wad vl^ *(* V sisiWttB of aiw^or. lo dMrfa 

I lM»o«ffiagt ^0 will m ^ttMtaAgt b mtxieted ia ||» 

W ^pMldbited relKdoiui of the tostetar; whtMita, 
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wooordbuf two disciples, it extends ,to |>dl tlie de f e «a ii | wits 
!; dQ the eiMi d&taot ^togeni^r pro&ssiog the faith.*«‘^idi|al4 
I ' *11^ if, f{p* ol^'il^ 600. « 

• ITbe Mhthm ,ef AM Haai&h haviog heen iirat died in the 
Vstdwd llMiai^, it nutst be oonoloded that prefemuse is d^vea 
eothmi^ to the said opinitm AM Haaifiii over that 
> *«i disoiplss iM Tuauf and Muhammad. The author of the 
BQddifsh^too, seems to have adoj^^ the above opinion of Abd 
. Han^ as beii^ the law on the abject, inasmudi as be has cited 
Ban^hiKt atguments afUr those of the two disciples, and it is his 
invariable i^aotioo to cite at the last the aigument of that lawyer 
whose doctrine he adopta*' In fkct the above opinion of Abd 

Banl&h appears to be the prevalent one and received as law. 

• 

AH are agreed that an heir has no ng^t to the le^y.t 


DOCLXXVII. The nulKty of a bequest in favor 
of «a heir depends, however, on the legatee’s being 
so at the tim# of ther testator’s death, as well as upon 
the npn-consent of the*other heir or heirs.| * 

If a person, Ixaving two paternal and two maternal uncles^ make liiuatratiotii, 
a will in favor of bis relations” (ahr^AahL it is in favor of the 
paternal uncles only, according to Hannah; be holding that 
regard is to be paid to the order of relationship ;-**wherea8, accord- 
ing to the two dlscipleSi all tho four uncles are included, they hold- 
ing that no regard is to be paid to the order of relationship, ^ 

on the other hand, the testator have only one patenuil and two 
maternal uncles, the half of the legacy m that case goes to the 
paternal uncle, and tho other half to the two maternal unoloa, out 
of attention to the plural number, which, in bequests, compre^ 
hands im (as before observed) ; for as, if there were tm paternal 
uncles, the whole legacy would go to them, it follows that where 
there is one only, he gets no more than a h^ and tibe othw half 
goes to tho two maternil undes. — ^Hid&yah, vol, iv, pp. 520 k 521* 

^ A 


* See the Aabotetioiul at p. 4S of LeoMm I, delivend la 1879. 
t «^l«ftMilaiasitI,VdLvi,ikl79-^ 

{ ^ pp. 48, ili A 48 ; and ipddjrali, veL tV, p. S04. 
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It wottd b0 ofch^ieif the pmea 1 m4 wpomA jhk hAggMifc 
ftv "hie for in this case the wottl4 Mfc^# 

die iMrithmal imcle^ Sied notibing idnilevee to the two iesfteiii^>. 
wocS&i ; heoanse, as the term imMm eaqpvmae^ H# Ot 

wfctmZ tuunber, the patenisl utiole ther^re die 
Wb|( iiebrt; of Jdn. If (in the case of a bequest to die 

testator have a paternal ande only [and no nmtemsl tiades]» lie is 
entitled to no more than a moi^y of the third of the estate ; fcft 
as, if thero had been tm paternal uncles, they would have had the 
whole between them, one consequently only a half.*^BidlyahS 
vol iv, p. S21. 


Thus, according to Abd HaniM — 

DCCLXXVIIL If theta be one celativef, be is 
entitled to half the legacy.* • 

If, on the contrary, he have a paternal uncle and aunt, and a 
maternal uncle and aunt, the legacy goes in equal shares between 
the paternal uncle and aunt, both being related to the testator 
within an equal degree of affinity, — and their connexion being of a 
stronger nature than that of the maternal uncle or aunt» A 
paternal aunt, moreover, although she be not entitled to inherit, 
is nevertheless capable of succeeding to a legacy in the same 
mannfiF as holds With respect to a relation who is a slave or an 
Mdel. It is to bo observed that, in all these cases, if the testator 
l&ve no prohibited relation, the bequest is null, because it is 
restricted m its operation to those within the prohibited degrees 
as before noticed — Hid&yah, voL iv, p. 521. < 


If a testator have left two paternal and two maternal uncles, 
none of whom is an heir, as for instance when he has left them and 
a son, the legacy is to the paternal, and not to the maternal, 
uncles, according to Abd Hanifah ; while, according to the other 
two, it is to bo divided among them in four equal parts. If he 
have left one paternal uncle and two maternal uncles, the paternal 
uncle, according to the former, lias a .half of the third (that is, the 
legacy), and the maternal ancles have the other hm between 
them ; while, according to the latter, it is to be divided arnoni^ 
them in thirda And if there were only one paternal unde and no 
other relative within*the prohibited degrees, half the third would 
go to the paternal unde, while the other half of it would revert 
to the heirs of the testator, according to Abd Hanl&b, wh% 
aocmdtng to the disciples, the other half of the third would pass 



ji 


* fikUwA AlaangM, rtd. ir, p. 179^9. Diff., p. M4. • 
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When the teMft> 

Mr ^ left a {atwnal wude and aiiat» aad a maternal qjiide and 
atwi^ tilta Itg/ney ia tA the patenoal nnde and aunt equally, 117 
mnarwi hrittiieqaaOy seartothe-deoeaeed.-- Fatfiwd Alam> 

ffixi, VaL Ti, p. Dig., p. 644. 

It a penon make a bequest to the oU of sudh aa one, it is, baatla. 
ffioatiaig to Abd Hanffeh, a bequest to the m/e of the petsm 
meutumed; but the two disoiplps mamtam that the b^nost 
^sompn^heads eraiy individual of the fiuuily entitled to mamte- 
nanoe from that person. 

The adt&rr of the Hid&yah, by citing the argoment'of Abd 
Hanifiala alone, has adopted the dootnne of Abd Hanifah, whose 
argument is that^" oi/,” in its literal sense, signifies a wifb, a 
proof of which is drawn from this sentence bf the A«rd», '' jtfona 
walked with his ahl [wife],” whence also the common mode of 
expression ** such a person made tadktd (married) m a particular 
oiiy } ” — ^and as the word “ oM/ m its literal sense, means a w/e, it 
follows that, whenever it is tised absMutely, it must be resolved 
into its literci sense, which is the trm one —Vtie Hiddyah, vol. it , 

pp. 621 & 622. 

Thetompileis of the Fatdwd Akmgiri, the latest authority 
ontlhe subject, have, on the other hand, adopted the Opinion 
of the two (triples They (the learned compilers) say— 

" When a person nas bequeathed a third of his properly to 
his ‘ oU,* orto the aM of such an one, though by analogy 
a wife, and none other, should have any interest in the 
legacy, yet it is apphed, on a favorable construction, to all 
who are living in his family, and are maintained by him, 
with the esception of his slaves , and though his aAl are in 
two cities, or m two houses, they are all included, on account 
of the generahty of the word employed .” — Vide Fat&w£ 
Al&mguf, vol. Ti, p 170. — Dig., p. 646 

• The above opinion of the two disciples appears to be 
more prevalent than that of their masler Abfr Hanifah. 

DCCLXXIX. If a person m^e a bequest to Prmapte. 
tiie ahl of the home of such an one, the fatW and 
grandfather of the person named are included in 
such bequest, as well as all the descendants from the ^ 
remotest progenitor on the paternal side, professing * 
the Mtmtmdn faith. — Hidijah, vol. iv, p. 522. 

. K 
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So alio tbe Fat&w& AlaingCxf, whii^ says— When a T^t&onx hae 
made a beqoeBt to the people of hie hooee all aea 

included who are oonnocted with his fathere, to the most remote 
of them in whether th^ individual l^^inale or femaloi pr^ 
vided that the connection with the testator be op the side bf his 
falbers ; and no one who is related to him only on the side of 
the mother paHicipates in the benefit of it/'* 

IK/CLXXX. If a person txnake a bequest to the ahi 
of such a person’s 'tmsab (laee) or jins (generation), 
by the former is understock all those descended from his 
ancestors in general, — ^but by the latter those only descended^ 
from the paternal stock, not from the inatemhl/ because* 
men are said to be of the generation (jins) of their /affcrrs, 
not of their motlurs. It is otherwise when fhe term mrdhat 
(affinity) is used; for that appertains both to father and 
mother. — Hiddyah, vol. iv, p. 522. 

DCCLXXXI. A bequest ‘'to the d/f of such an one” 
comes into the place oKa bequest to the people of his 
hayit, none of the kindred of the mother having any interest 
therein.* 


Arsotations. ^ 

dccbfikx. In like manner, when one htw made n bequest to hW 
fiosab, or it is tor the heneht of his kindred who aro related to 

him through bis fathers, up to tbe mast remoto of them in /afdm.— - 
Fataw& Alamgiri, vol. vi, p. ISO.— B. Dig., pp. 64J & 646. • 

So, also, when the bequest is to the jtn9, or luhmahf of such an one, 
it is to the children ot bis fathers; and a bequest to the dl of such an 
one comes into tbe place of a bequest co tbe people of his bayii^ none of 
tbe kindred of the mother having any interest in it.— /bid. 

dccKxxi. If a person make a bequest “ to tbe dl of such an one,’* it 
is a bequest to the ahl of bis bouse,” tbe term dl Applying to tbe tribe 
from which he is descended.— Ilidayali, vcJ. iv, p. 62i, 


•* FaUw& Alamgiri, vql vi, p. 180.— B. Dig , pp. 64f> & 646, 

^ J lexicographioal meanings of the above Arabic words are as 


«^iwab,”-^nealogy (espedaUy in the paternal Une), lincaga race, 
stock, faimuy, house, 

** /iw/ — A generation. 

“ A?,”— OfiGspring, posterity progeny, descendants, family, house, race. 

“ l/atA^b,”— A family, a tribe. 

“ Luhmah’** or ** Propinquity, relationship. • 
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DC01iXXXII< Ifa woman sltonldmakeabeqtiest 
to her jrW or the people of her bayil^ her own child 
would have no interest in itt for.he is of the nasab 
of has father^ ^d not of his mother, except when 
her husband was of her cuhirah or patern^ relatives.* * * § 

, DOCIiXXJfill. When man has made a bequest to his Prktc^ 
three brothers, of different kinds, and has left a son, the 
*\^lBcy is lawfol, and belongs to them equally, because none 
or them inherits with a son. But if there were a dau^ter, 

* the lega^ would be lawful only with regard to ih$ half- 
brother on the father’s side and the half-brother on the 
motheifs side, but not to the foil brother, because he parti- 
cipates in the inheritance with the daughter, while, u the 
testator has left neither sou nor daughter, the whole of the 
leg^ belongs to the half-brother on the father’s side, for 
ho is not an heir, and is void as to the foil brother and the 
half-brother by the mother, because both of them irtherit 
from the testator .♦ 

TX7CLXXXIV. If a man should make a bequest to his Prompt*, 
hnshajtn,^ all wKo axe in the family with him, or are nrain- 
taaned by him, are ctftitied to participate, to the e4hision, 
however, of his child, pareut, wife, and slave , hut all of his 
Karihat, or kindred, are'induded.* 

pcdLXXXV. If one should make a bequest to his kov m Pi motpU 
(tribe) or dtmt, it is not lawful^ unless he say, the 
poor of them ” 

DCCLXXXVI. A bequest to one’s kudama^ is to all rnnetph 
those who have associated with him for thirty years * 

pcoLXxxm ifq person make a bequest to ihe Principle, 
children (cmlddj of theiaoe of such an one,^lie males and 


* Fat6w& Alamgirl, vol vi, pp J80 & 181 — B Bijj , pp G40 A 847 

t “ iEwA4w,’’--Tram, eqmpagfe, suite, neighbours 

" Sashnaf' (from ffasham ) A woman, patronage, propinquity affinity, 
neighbourhood 

X Perhaps on aooount of their number not being ascertained 

§ ^udama'" (plural of JkadmX ancients, excdlent (men) 
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female have e(|^ tight in sndk bequest, as the tern wul6d 
comprehends uie whole. — ^Hidfiyah, vol. iv, p. 624. 

DCXILXXX'VIII. ,Ifapert)on make ahequest **to the laoe 
of such an one,” in that case, according to *the two diacipleB, 
and also,lBCOoiding to the first opinion of Abd Hanifah, the 
women of the said race are induded, the plural term hanf 
extending to females as well as to males. — ^EEid&yah, vd. iv, 
p. 623. 

« 

Hanifab, however, afterwards retracted this opinion, and main- 
tained the males of the race only to be included, not the females ; 
because the term Bani applies to men literally, but to womeh * 
only metaphorically ; and a word must be taken in its not ^ 

figuraJtvoe, acceptation. It is otherwise where the raS of such 
a person ** is the proper name of any particular tribe ; for in that 
case the bequest includes the women also, as tho term Bani, 
in such instance, comprehends the females of the tribe along with 
the males, — in tho same manner as the general expression Bani^ 
Adam (the sons of Adam ), — whence the bequest includes the freed- 
men, the sworn confederatos [Halifsl, the ^aves, and the Mawdldi 
confederates of the tribe named. — Hidayah, vol. iv, p. 524. 

DCCLXXXIX. If a person make a beqimst ‘‘ to tJje heirs 
ofsuch|pone/’ the legacy is, in that case, divided amongrthe 
heirs m the person named, in the maifner of inheritance, a 
male getting as much as two females. — Hidayah, vol, iv, 
p, 524. 

• • 

Because there is reason to imagine that the object of the testa- 
tor, in using the word ^^heirs,” was, that tho same distinction might 
be observed in the partition of the legacies as obtains in tho ease 
of inheritance. — Hid6yah, vol. iv, p. 524. 


AsnoTaTions. ^ 

dcclxxxviii. If a person should bequeath a third of his property to the 
5imi of such an ol&e, and the person referr^ to was the father or ancestor 
of a kahUah, or large collection of persons like Tamlm to the Bani ' 
Tamim, and there are auldd, or descendants, both male and female, the 
third is to be divided among them all equally, when they can be num* 
bered, according to aU opinions ; and the division is to be in like manner 
when th^ are all males. — ^Fatawa ^amgiri, vol. vi, p. 182.— B. Big., 
p. 647. 

dcolxxxix. When there is a bequest to the heirs of such an one, it 
IS to them in the proportion oT a double share to males over ftmales.-** 
Jhid.-B. Big.,p. 648. 



DCOXC- When one has made a bequest to the Lswa* 
daughtens of such an one/’ and he has scmB and daughters^ Jz. 
the lega^ is to the latter exclusively ; and if he have sons 
and daugnters*of other sons, it is ta these daughters only ; ^^****®^‘ 
bift if there be* only daughter’s daughters, ihey are not 
included in Ihe legacy, unless there is anything to indicate 
that the testator intended it for them, wh6& they would be 
included.^ \ 

If one should say, “ I have bequeathed a third of my property uiostraaeii. 
to the han% of such an ono, and thoy are five f when they are only 
three or two, those take the whole legacy. But if ho should say 
* to the sons of such an one,” when there is only ope, he has 
but a half of the legacy. While if he name them, saying, “ to tho 
two 8%ns of such an ono, J^ajfid and Umar*^ when there is only 
ono son, he tjvkes the whole. If the words are, “ to the hani of 
such an one, and they are tlirec, a third of my property,” when 
there are five, tho legacy is to three of them, and the choice is 
with tho hell's ; and if another bo joined with them in the bequest, 
he has a fourth of the third. If he^hould say, I have bequeathed 
a third of my property to the hani of such an one, ana they are 
five, and to such an one a third of my property,” when there are 
only three sons of the first, tho other is their partner for a fourth.^ 

^DCCXCI. *Wheii a bequest is "to the fathers of soFniwipfe. 
and so, and tho fathers of so and so,” and th^ persons 
indicated fiave father^ and mothers, they are all included 
in the legacy ; but if there are no fathers nor mothers, and 
only ^audfathers and grandmothers, these have no interest 
in the legacy.^ 

DCCXCII. If a person make a bequest " to the prindpte. 
orphans, the blind, lame, or the widows” of the rcroe of such 
an one, and tho individuals of the mcc named con be enu- 
merated, the bequest includes them indiscriminately, whether 
mch or poor, males or females. — ^Hid&yah, vol. iv, p. 522, 

For tho execution of tho bequest is practicable in this instance, 
because of tho ascertainment of the Ic^tees. — Tbid^ p. 523. 

DCKJXCni. But if tho individuals of the race named bo Prindpk. 
incapable of enumeration, the jioor qnly are in that case 
included in the bequest, not tho 

For, it (the bequest) is of a pious nature, and the object of it 
(namely, tho good will of God) is best attainable by removing tho 


• Fat&wlL Alamgfri, vol. vi, p 182,— B. Dig., p. 648, 
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wants of tho poor. Besides, as tbo very doscriptious used indicate 
a degree of want and distress iu the legatee, it is therefore pro- 
per to admit this to have boon tho testator's meaning. It ds 
otherwise where a person jcnakcs a bequest “ to tlie youths (or the 
mrgim) of a particular race,” wlio arc innumdtablc ; for in such 
case the bequest is void, because, as the description used does 
not indicate want, tho words of tho testator cannot be construed 
to apply to the poor: neither can* the bequest possibly hold 
valid in favor of all tho individuaHs of the class iiained, since, 
as they are not to be enumerated, it is impracticablo to define 
them, and a bequest to imknowu legatees is null, for bequest 
is au act of endowment, and it is impossible to endow persons , 
unknown. — Hidayah, vol. iv, j). t^23. * • 

Muhammad has said that when a bequest is made to the o^Jtans 
of tho han^ of such an one, and thby can bo numbered, and is to 
be expended on all in the same way as if it wore on the orphans 
of this street, or of this mansion, rich and po#>r pariicipating alike ; 
but if they cannot be numbered, tho legacy is to be expended 
on the poor among them.* , 

DCCXCIV. If a person make a bpcpiest in favor of his 
OM-liaT* all the relations of his wife within the prohibited 
degi'ecs (such as her lather, brother, and so forth) are therein 
included ; and likewise, all the relations of his father’s wife 
(his step-motlier), and of his son’s wife (fiis daughter-in-law) 
within the prohibited degrees, as tln^e all stand in the rula- 
tion of as-Mr to the testator ((t). — ^Hidayah, vol. iv, p.^518. 


Annotations. 

dccxciv. When a man has made a bequest to Lis as-'hdr, it is for 
every one within the prohibited degrees to his wife, or to his father's 
wife, and the wife of every one within the prohibited degrees to himself^ 
for all these come within the meaning of the term ; and every one is 
comprehended who is sahar (singular of as^hdr) to the testator at the 
time of his death, by being connected with a woman who is then 
actually his wife, or in her iddat, for a revocable divorce ; but if the 
iddat 1^ for one that is absolute, or for three repudiations, the person 
connected with her has no right. — Fatawa Alamgiri, vol. vi, p. 

JJ. Dig., p. 650. 


w • 

* As’h&r^' is the plural of mhr " (pronounced in Arabia as ^^iahr 
which is a general term for all relations by marriage. « 


") 
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(aJ) This e:iplanation of A$-hdr has been followed by tsorons 

mad AhU JJhwyoiQk. It is to be observed that all the ^ndred of 1^* 
wife within the prohibited degrees are included in the bequest^ 
notwithstanding she were, at the time of the death of the testator, 
in ^er iddM from a reversible divorce. But if the divorce was 
irreversible, her relations are not to bo included, »as the existenco 
of that degree of relation, entitled d«-Aclr, depends on the actual 
existence of the marriage at llic time of the testator’s death ; and 
by an irreversible divorce marriage is utterly annulled. — Hidayah, 
vol. iv, p. 518. , 

DOCXCV, Wljon a man has made a bequest to his Principle, 
^dkhfaik (3;)lural of Haian), it belongs to the husbands of his 
foma^p relatives within the prohibited degrees, such as the 
husbands of His daughters, sisters, paternal and maternal 
aunts, for all come within the meaning of the term.* 

DCCXCVI. A beejuest to the husbands of one’s VHneipk. 
daughters includes tlie Imshand of every daughter that is a 
wife at the tnno of the testator’s death, or a mutadda for 
a revocable divorce, but not one who has been uivoroed 
absolutely.* 

DCCXCVII. If a person make a bequest in favor of his Principle, 
'lislgftbour, this accordmg to Hanifak, is a bequest to the 
person whe^is imniddiately adjoining to that of the testator. 

— Hid&yah, vol. iv, p. IU7. 

The^ two .disciples, on the contraiy, maintain that it compre- 
liouds all the inhabitants of the vicinity, who belong to tlio same 
mosqut'j without any regard to the immediate adjunction of the 
houses; since, according to the common acceptation of the word. 


Annotations. 

dccxcv. Jf a man make a bequest in favor of his kkaitif it is a 
bequest to the husbands of his female relations within the prohibite<l 
degrees, and in it are likewise included all the relations of these husbands 
within the prohibited degrees ; these also fajling under the description of 
khatn. (Some Commentators remark, that this explanation is agreeable to 
the ancient custom ; but that in the present times hkatn comprehends 
only the husbands, as above.) It is also to be observed that in this respect 
freemen and slaves and the near and the distant relations are all upon 
a footing, because the term khatn comprehends the whole of these. — 
nidajah, vol. iv, p. 519. 


FaUwa Alamgiri, vol. vi, p. Itil.— B. Dig., pp. <>10 & 660^ 
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they all fall equally under the description of neighbours. The 
at^nmenta adduced by Hanifah in auppok of his opinion upon this 
point are two^foldL Firtt, the person whose house luljoinB to that 
of the testator is in resSUty the neighbour. SeedncUgf the modes 
and descriptions of neighbourhood are many j and as it would loo 
impraotioable to parry the will into execution with respect to the 
uthole^ it is therefore necessary to restrict it to him whose titlo, 
from the circumstance of adjunction^ is the most perfect and 
indisputable. It is to be observed that the learned in the law are 
of opinion that every person may be included under this descrip- 
tion of neighbouFi whether the proprietor of a house or not, or, 
whether a man or a woman, a Mmalmdn or a Ztmmi, itho term • 
neighbour being equally applicable to all these. Hanifah also 
holds that On absolute slave, possessed of a hou^sc in the neigh- 
bourhood, is entitled to the benefit of the will. The two disciples 
hold a different opinion ; because, in such case, the benefit of tho 
will would ultimately revert to tho master of the slave, who is 
not supposed to be a neighbour. The argument of Uanifah is, 
that the term neighbour appUe^ indiscriminately tcwl.— Hid&yah, 
voL iv, pp. 617 & 618. 

When a person bequeaths a third of his property to his neigh^ 
boars, some say, that if they can bo numbered, tl^e third is to be 
divided among them all, rich and poor. And it is to bo rlividj^ 
in like manner if ho should say to the pooplo of the (u). 

Others, however, have said that the matter should be left to tho 
discretion of the judge, and the fattv^ is to that effect ; though 
Muhammad's rule is easier. — ^Fatdwa Alamgirf^ \f>L xr, p. 184,— 
B. Dig., p. 649. 

(a.) The definition, or meaning of (the expression), cannot 
be numbered,” according to Abd Yusuf, is when the persons can- 
not be computed without the aid of a written account ; but, 
according to Muhammad, it is when they are more than a 
hundred.— /6/c?. — ll. Dig., p. 649 

• 

If the neighbours cannot be numbered^ the legacy is void, and 
BO also when the legacy is to the people of the m/tejid or of tho 
$ijn or prison, and they cannot be mimbcrod. — ^Fatdwd Alamgiri, 
Vol vi, p. 184. — lUd. 

DCCXCVIII. A bequest to the blind, or infirm, or debtors, 
travellers, prisoners, warriors, or drarml (6), if they can be 
numbered, is for the rich and poor of them, and if they can- 
not be numbered, for their poor.* 

# 


♦ Faldwd Alamgirl, vol. vi, pp, 164 L 167.-8. Big., pp. 660 k 661! 
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If 006 flibolild mf^ke a bequest td the drdmii (a) of the imt LeetiTike 
of such ao one, it is lawfhl, whether they can be numbered or not^ 
and is to be expended on as many of them as possible^ down ^ 
to two» according* tp Muhammad, or even one, according to the 
otheif two.* 

( 6 .) *^ArdmV* is plural of armalati which si^ifies an adult 
female who has had connectim^ but has no husbaud. Shdh and 
^F<Ud are persons between twenty-five and thirty or forty years of 
«tg 6 | unless whiteness (of the hair/prcdominatcs sooner. Kuhl is 
a person from thirty or forty years of age to sixty, unless whiteness 
predominates sooner ; Shaikh is a person above fifty ; and OJmldm^ 
a youth nnW fifteen years of age, unless he arrives sooner at 
puberty^ Ahab is one who succeeds his father after Igs death ; 
and so fuso as to ibardaat* 

DCCXnX A bequosbto tlie poor sayyids or descendants Prtneipu. 
of the Propliet would be lawful (c). According to this, a 
legacy to lawyers or to students of learning would not be 
lawful, but to their poor would be so; and by analogy 
a legacy to the students of a particular place or parUcuifur 
kind of knowledge would also be lawful * 

(r.J •The lawyer Abit Jaafar, being asked as to a bequest to 
the aufdd of the Prophet is reported to have answered, that it 
was for the aMM of Hasan and Husain, and none other. And 
when ene made a bequest to Alyiteh (descendauts of AH), the 
same Abp Jaafar is reported to have said that it was not lawful, 
because they cannot be numbered, and there is nothing m the 
term that has reference to the poor or necessitous. But a bequest 
to the poor of them would be lawful.* 

DOCC. A bequest to the ahUnUilm, or learned, of such PrwdjpU. 
a city, includes lawyers and traditionists, but not those who 
discourse with wisilom.* 

But do rhetoricians (muiSkidhmdti) participate? There is no 
OZpress dictum in the books on this subject ; but it has been said 
by Abl Efisim, that books on rhetoric are not accounted books of 
knowledge ; and, therefore, by analogy, rhetoricians should not be 
included. It is reported, as from Muhammad; that when a man 
has maae a bequest to “such an one and to the'Bani Tamira,*' 
the whole belongs to such on one, and there is nothing for the 
Bani Tamim ; for it is as if he had said “ to such an one and 

_ ^ 

♦ Pat&wi Alamglrf vol vi, pp 154 & 157.— B. Dig . PP. 649—661, 
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the dead/' ciiucc they cannot be numbered ; and the legacy to 
them is void. If the legacy were, A third of my property to 
such an one, and to a man of the Musalm&ns," such an one would 
have a half of it and nothing more. In like igciauner, if he were to 
say, A third of my property to such an one and to ten Musal- 
xn^B,” such an one would have one part out of eleven, and there 
would be notfiing for Musalm&na — Fat4w& Alamgfri, vol. vi^ 
p. 187. — B. Dig., p. G51. 

Of Bequests fair Pious Purposes. 

DCCCI. If a person make several bequests, for 
the performance of sundry religious duties, such as 
pilgrinffige^ prayers.^ and so forth, it is requisite to 
execute first such as arc a1)solutely Incumbent and 
ordained ; and this, whether the testator have 
mentioned them first or not; for tlie discharge of the 
ordained duties is of more importance than that of 
acts which are merely voluntary ; and the law 
therefore supposes that the object of the testator was 
to begin with the performance of them.*^ 

• But if the several duties, the objects of the will, bo ^11 of the 
Bomc importance, and of similar force, apd the third of the '^tate 
suffice not for the discharge of the whole, they niUBt in that case 
be executed agreeably to the ordA in which they have been 
specified by^the testator, as it may be infoi’ed that thos^ to which 
he gave the precedence were, in his opimoi», the most urgent.* 
Hence, — 

DCCCII. In the execution of all pious wills, where the 
objects of them are not iiicurubeut duties, f it is requisite to 
follow the aiTangement of the testator. — Hiddyah, vol. iv, 
p. 615. 

Since it may be inferred that bf considered tlioso first men- 
tioned as the most urgent. Lawyers, moreover, have remarked 
that if a person make*beveml bequests, some for the performance 
of religious duties immediately enjoined ])y God, and others for 
benevolent puqiose^ amongst mankind, in that case a third of his 
property must be set aside for the execution of them ; and what- 
ever may be the share appropriated for the performance of the 


* Hiddyah, vol. iv, p. 6lf. 

f Snob as the erection of a mosque, of a receptacle for travellers, or of 
a br!dge.**Hamiltan's Hidiyah, vol. iv, p. 515 « 
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duties belonging to God, it must be applied agreeably to the order taotoRis 

of arrangement, as already explained. It is to be observed, also, 
that every different duty is to be considered in the nature of a 
distiiimt legacy, fdr .the object of each being the attainment of 
the ^od will of the Almighty, every several duty has an object in 
itself, and each is therefore to be considered in nature of a 
legacy left to a different person.— Hidfiyah, vol. iv, p. 514. 

• • 

DOOCIII. When the leracieR are partiy to Almighty Prindpte. 
*God, and partly to mankind, as for instance, to a class of 
persons, the portion of the latter is to be taken out of the 
third, to,be divided among them without preference of any 

over the othoi-s.* 

• 

DCCCrV. Wlien the legacies have been added up, and Principle. 
a third of the estate is sufficient to meet them all, they are 
all to be paid out of it, whether they be bequests to 
Almighty God (il) or to mankind (e). 

(d.) By bequests to Almighty God are to l)e understood 
“bequests of approach,” or winch are the means of drawing nigh 
to Inm, such as the proscribed kajj or pilginiuage to Mecca, the 
2 aldt, of poor*s rate, fasting, prayers, expiations, the erection of 
masjYds, and the like** • 

(f.) • By bequests to mankind are to be understood such as 
bequoBts^“tb Zayid, Bakr, and Khilid.”* # 

DOOeV. All the legacies are to be paid*in like man- ^'rindpie, 
ner, when, though the third of the estate is insulSdcient to 
meet them, tliey are allowed by the heirs.* 

If the third of the estate be insufficient to moot all the legacies, H^ustjation. 
uad.they are not allowed by the heirs, then it is to be considered 
whether they are all fardifh , — that is, actually prescribed or 
appointed duties ; or that is, things which, thbugh not 

fcotually prescribed, are yet, m themselves, necessary and proper ; 
or nawdJU, which are voluntarily assumed obligations ; or whether 
they are partly of one kind and partly of another.* 

DCCCVI. When they are all equally prescribed or Priaeipie. 
appointed duties, a beginning is to be made with that 

* Alamgrirf, vol. vi, pp, 177 Sc 178— B. Dig., pp 042 & 643, 
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whidi the testator began with. When they are not so, the 
farAyiz is tobe^, then the vfSjibdU ftod then the 

DCXXJVII. With regard to the portion of Almighty God, 
it is to be applied first to far&yiz, next to wdff^ibdt, and then 
to wmaJUr «. 

DCCX3VIIL When the bequest is for hajj and zak&ty a, 
commencement is to be made with the former, though it 
were verbally last.* ^ 


Umfructuary Wills. c • 

DCCCIX, The bequest of the service of a, slave, 
or the occupation of a mansion, or the produce 
(ghallatj of both, or of lands and gardens, is lawful. 
And it is valid for a limited time or for ever. 

For, as the profits of a tting may be transferred by a person 
dunng his lifetime, with or witliout a consideration, so they may, 
in like manner, be transferred after bis death; the thing ^itself 
being, in a manner, detained in his ownership, that the legatee may 
enjoy its profits, in the same way, as a persoa in whose #fcvor a 
wakf^ or appropriation, has been made, enjoys its profits, by vL-tue 
of the ownership of the proprietor. t — P'atawfi Aiamgii-f, vol. vi, 
p. 188. — B. Dig., p. 652. 

If a perso^bequeath the service of his slaire, or the^ use of his 
house, either fer a definite or indefinite period, such bequest is 
valid ; because as an endowment with usufruot, either gratuitous 
or for an equivalent, is valid during life, it is consequently so 
after death ; and also because men have occasion to make 
bequests of this nature as well as bequests of actual property. So, 


* Fat&w^ Alarnglrl, vol. vi, pp. 177 178.— B. Dig., pp. 642 & 643. 

t l!his being so, we may say that when the service ot a slave has been 
beimfia^ed tor a iiiaited ti&e, as, tor instance, tor a year, tbe bequest may * 
elUier be lor a paTtLcolar year, as when one says, ** 1 have bequeathed tor 
the year 460 (A. H ) ” or without any speclhcaUon of a pari&oular year, as 
when be does not say, such a year,'' and in each case the slave may 
or may not fall within a third of the property. When the bequest is for 
a particnlar year, which is past at the time of the testator's death, it is 
r^d. If a part only of the year has expired, or if it has not ooiumenoed, 
at the time of the testator's death, and tha slave comes within the third of 
his property, or the heirs ali^w the legacy, the slave is to be deliveted to 
rhe legatee, to serve him dunng the remainder, or the whole, of the speoi- 
fied year, as the aaee may he.^Fatiwi Alamgirf, vol ri, p. Dig., 

l»p. 642 Ic 646. • 
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likewise^ a peraon bequeath the wages of his slave, or the teat 
of his houses for a definite or indefinite term, it is valid for the 
same reason* In both cases, moreover, it is necessary to consign 
over the house^or the slave to the legatee, prov^ed they do not 
eadeed the third oT the property, in order that be may enjoy the 
wages or service of the slave or the rent or use of the house 
during the tonn prescribed, and afterwards restore it to the 
hejrs^-^HidAyab, vol. iv, p 527. So, — 

DCCCX. If the property of the testator eon- 
sist of things, tlie use of the produce of wliich has 
.been hfqucathed, in that case, the legatee is en- 
titled* to enjoyment or appropriation only ‘of one- 
thir/f, and tlie heir of the testator to two-thirds of ‘ 
the same. 

a 

If the whole property f>f the testator consist of a slave or a Illustration, 
house, in that case, the slave is to be possessed one day by the 
legatee, and two by the hens, alteinatcly , but the house, on the 
contrary, is to be portioned into three equal parts, of which one 
IS given to the legatee, and two to the heirs, — the legatee being 
entitled to one third of the estate, and the heirs to two-thirds. 
ThesToason of 4he distinction hero made between i^house and a 
^kve IS, that a slave is incapable of being divided, and therefore 
an alternata use of hftn is established from necessity , wheieas a 
house, on the contrary, ]<| capable of division, and as division is 
the* most fair and equitable mode (Muce retaliation necessarily 
induces a preference of one ov or the otiier in point fif time), it ought 
to be adopted where it is practicable. Still, howcvei, if the par- 
ties agree to enjoy the house by turns, it is lawfial, as the right 
rests entirely with them , but division is the most equitable 
mode. — Hid&yah, vol iv, pp. 527 dc 528. 

DCCCXI If the legatee die before the expiration of Pnnr^ie. 
the limited term of the usufruct, the article bequeathed 
in usufruct immediatqjy reveits to the heirs of the testator, 
the bequest being rendered void by the legatee’s death. 

B'ot the bequest was made with a View that the legatee tmght Beason. 
derive a benefit from the testaiox^s property; but if the article 
were to devolve to the legatee’s heirs, it induces the consequence 
of tWr being entitled to the use of the testator’s property without 
his consent, wUch is contrary to law. — Hiddyab, vol.jiv, p. 528. 

DCCCXII. If the legatee die during the testa-j>WiM^ 
tor’s lifetime, the bequest ®i8 void; because the*' ^ 
acceptance of it is suspended upon the death of the 
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testatot', as has been already explaiDed.>~<*Hidiyabf 
vol. i?, p. 528. 

DCXHCXU J. • A bequest of the pt-oduce qf sn article dbes 
not entitle the legatee to the personal use of iJtat arti^e, 
nor does a bequest of the use ontitlo him to let it out on 
hire. 

4 

If a person bequeath the produce of his house or of bis slave to 
Zayid^ in that case some arc of opinion that it is lawful for 
to reside in the said house himself, or to use the slave fur his own 
service, because an equivalent for the use is in fact the same as . 
the use itself^ so far as relates to the ncconijilishmciit <of tlie 
testator’s object. The more approved opinion, however, is, Ijiat it 
is not lawful ; for a beqiiosi of produce is a bequest of money, as 
it is that which constitutes produce ; whereas residence or service 
is an enjoyment of tlio use ; and the efleot of these is different 
with respect to the heirs ; for if any just debt should afterwards 
appear against the testator, it miglit be repaid by means of a 
restitution of the rent by the* lej^atee, which could not be done 
in case of his having had the actual use. — Hidavah, vol. iv, 
pp. 528 & 529. 

It is not i^awful for the usufructuary legatee o£ a slave or^of a 
house to let them out for hire. — Jhid^ p. 529. c ^ 

DCCCXIV. A bequest of a year’s product, if the 
article exceed a third of the estate, does not entitle 
the legatee to a consignment of it. ' • 

If a person leave one year’s prodnot of his slave, or bouse, *o 
another, and iS have no other property, except such house or 
slave, the legatee in that case receives oue-tliird of a yearns pro- 
duct ; because prod net, ^as being property, is capable of division. 
Jf, therefore, tlie legatee require the h(*irs to make a division of 
the house, in order tliat he may himself collect the product from 
bis own share (being a third), it would not be admitted. Ahd 
Yusuf f indeed, according to one report, holds a contraiy opinion > 
for he argues that the legatee is a partner with the heirs ; and a 
partner has a right to demand a division of the common property. 
In answer to this, however, it may be observed that this right 
aimongst co-portuors ariScs from their having a property in the 
article itself ; whereas the legiitee, in the present instanoo, has 
a property <||ily in the produk of the article, and consequently is 
not entitled to demand a division. — Hidiyah, vol. iv, p, 531, 

* DCCCXV. A behest of produce includee 
tbe existing and future produce; but a bequest^of 
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fmit includes only the existing fruit, unless the 
bequest is for ever. -J. 

Whm a mam has bequeathod the produce of his garden, the 
legatee ie entitledHo the existing and future produce. But when 
the bequest is'of the fruit of his garden, it may be in two ways. 

JSe may either have said, “ for ever, ” or ho xna}» not have so said, 
and in this last case there may or may not be fruit in existence 
at the time of his death. When there is fruit in the garden 
on the day of the testator’s death, the legatee is entitled to it out 
of the third of his estate, but he is not entitled to the fruit that 
may be thereafter up to the time of his own death. W^hen, again, 

* there m ho fruit in the garden on the day of the testator’s death, 
the beques tought by analogy to lie void, but, on#a favorable con- 
struction, it is not void, and takes effect on ajly fruit that there 
may be subsequent to the death of the testator and up to that of 
the legatee. All this, when it has not been expressly said that 
the legacy is for ever ; but when the testator has said, ‘‘ I have 
bequeatlicd to thee the fruit of my garde" » for over,” the legatee 
is entitled to the existing fruit and to all that there mav be there- 
after.— FatdwdAlamgiri, vol. vi, p. 189. — 1>. Dig., pp. 654 & 655, 


If a person bequeath to any ono the fruit of his garden,” in 
that^case the legatee gets the fruit actually in being at the time 
q£ the testator’s death, not what may be produced afterwards. 

If, howevei; the testator say, I bequeath the fruit of my garden 
pei'petually to sucli an cjjjie,” the legatee is in that case entitled to 
th8 fruit then existing, as well as to whatever may afterwards 
grow*ther(f during liis life. But if, on. the other hand, the testator 
liequeath the prinhce of his garden (not the fniif), the legatee 
is then entitled to the present produce and to whatever may be 
collected from it until his death, ali hough the word per^wtual 
should not have been expressed ; for as the word frvit, in its com- 
mon acceptation, means a thing actually in being, it cannot there- 
fore bo applied to what is nof in being, imlcss by an express pro- 
•vision for that puqiosc; — whereas prodnee, in the common 
acceptation of the term, comprcdiends not only what at present 
exists, but also what may hereafter exist in suooession; and 
therefore its including what may »appenr after the testator’s 
decease does not depend upon the mention of any particular 
sion or term. — Hidayah, vol. iv, p. 533. , 

When one has bequeathod the produce of his mansion or slave, 
and the legatee wishes to occupy the mansion himself, or make use 
of the servioe of the slave, can he lawfully do so 9 There is nothing 
on the subject in the Asal; and “ o\^” Shaikhs differ, but Abd Baku 
has said that he cannot ; and this is valid. If the bequest bo of • 
ihfi occupancy of a mansion, and there is no property besides, the 
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legstee may occupy a third of the man&iou, aud the heire have no 
ri^ to sell the tvo'thirds of the mansioa ia their ^nssemtea. 
lifeither hw a legatee of occupaacy a ri£d>t to let the auouaoki Or 
slave to hire, according .to “us,** nor to remove' tho slave ftom 
Edfi, for inatanoe, unless the legatee and his people are in am^ihsr 
place, when the slave may be taken there for the pufpdse of 
serving them. — ^Fat&wd Alamgfri, voL vi, p. 189. — R iHg., p. 654. 

DCGOXYL A bequest of produce is cancelled 
by the legatee's purchasing the property itself. 

When a man has bequeathed to another the produce of his 
garden, the legatee may purchase the garden from the heirs of the* 
testator, but that caucels the legacy. In like manner, it they 
satisfy him witn something else, he may surrender, his thirdof the 
produce, and release them from it So, also, the occupancy of a 
house, or the service of a slave, may be lawfully compounded for, 
though a sale of these rights is not lawful. — Fatfiw& Alamgirf, 
vol. vi, p. 100. — Dig., p. 656. 

DCCCXVII. A bequest of the produce of a man* 
siou to the poor generally is lawful ; but a bequest 
of the occupancy of a mansion to the poor is not 
lawful, unless the persons are known.-'-ifitd. 

Mvhahdt. i. 

c 

DCCCXVIII. A will by a way of mukabdt (o),oa 
a death'bed, is the same in cftect a - a bequest of 
property, and is therefore executed to any amount 
not exceeding a third of the testator’s estate.* 

(a.) “ ” literally Bignifiee a “ gift.” In the language 

of the law it means a gift interwoven in some contract or deed, — 
as if a person should sell a part of bis property to another at on 
inferior value.* * 

If a person, having two slaves, one estimated at thirty dfrmsy 
and the other at sixty, should on his death-bed will, that the slave 
worth thirty dirms bo sold to Zayid for ten, and tliat the other 
worth sixty, be sold to Utmr for twenty, — in that case JSayid 
obtains a muhaJbdt of twenty and Umar a vmlwhdt of forty 
Mrm ; and this is what is denominated a will by muliabdt* Bat 
if tie testator should not be possessed of any other property than 
these two slaves, and tho heirs refuse to ratify the will, in that 


♦ Hid&yab, vol iv, p. Isa. 





m mms. 


^ ^ -a, 


m mms, 6^ 

<$&8e ibe m^iihsib^ i« migr la proportion of 

£ tbe whole oif 1^ property i$ ninety lUrme, that being tlie 
gate valiie of tbe two elam : one-third of that> therefove^^ 

^ thirty Srm) to divided into tihree ;hiu^ two of which aow 
UmaTi and one to £ai^; that to, the slave 
^Ktjf dUrtoe to sold to Umar for f<nly» and the other, worth 
thtotfi ^ Jktpvi, for twenty. — ^Hid6yah, vd. iv, p.*48S. ^ 

Wbpn a man has made a lOuhabdt and emancipated a slave, and 
the th^ of his estate is not sufficient for both, the mnhabdt is to 
be preferred according to Abd banliah j but if he omandpates 
first and then makes a nmkabdt, both are on an equal footing, 
^ocozdin&to the two disciples, preference is to be given in both 
oases t<r the emancipation. When a siok man has sold for fifty 
what i| worth a hundred, or has bought for a hundred what is 
worth fifty, the ^excess above the proper price in the case of tho 
purchase, and the deficiency in the case of sale, is a mnhahdt. 
Emancipation and muhabd^ m a last illness ore both entitled to 
preference over all other legacies, because they cannot be revoked 
by the testator, the former being like ta^hlry mi the latter a 
contract ; while all other legacies ntoy bef revoked by him at any 
tijtne.~Fat4w& Alamgiri, vol. vi, p. 168. — Dig., p. 641. 

Revocation of Bequests, 

DCCCXIX? Bequests may be revoked expressly ivtiw>jp2c 
by words ,of mouth, by implication or deed (a), or 
by words and deed. , 


* Annotations. 

deccxix. Bequests are of four kinds. The^rst admits of bdng can- 
celled both by word and deed; the second by word only; the third by 
deed only; and fourth neither by word nor by deed. The first are 
specific legacies, which may be oanceltod by word, as by the testator’s 
saying, 1 have Caaoelled tlie bequest,*' and by deed, as by his selling 
the specific thing bequeathed, or emancipating him when a slave, or 
otherwise parting with his property in the subject of bequest iu such a 
manner that the parting cannot be cancelled or reversed, as, for instance, 

[ by tod&lr. The second kind of bequest^ which can be cancelltHl by 
word only, and not by deed, is a bequest of a third or a fourth of the 
testator’s property, which may be cancelled, by express words ; but 
though the testator should part with his property in.the share indicated,' 
the legacy would not be revoked, but take effect as to another third. 
The third kind, which admits of revocation by deed only, and not by 
word, is restricted iadhtry which, if revoked by deed, as by selling the ^ 
slave, the revocation is valid, but cannot oe valiffiy revoked by words.-** 
Fata|r4 Alamgiri, vol. vi, p. 143.-^B< Dig., p. 619. 

^ M 
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(a.)t A iimtaibu loa; revoke bis bequM^ end' the leviiMiitioa 
may be dilber asfma, as when he eayi ‘*I>lMkTe moked,** 4t ibe 
like, (Hr imidied, as when he does some eet from which jdi p|iy 
iw infeived.>~-]iht&w4 A\^umgiri, voL vi, p. Big., p. 4|8. 

* ^ 

If a man sfaould bequeath a piece clothe aixd« alteriwdi ent 
it up and eew iUi or cotton^ and aftenrarde spin it into oat 

thr^ and weave it ; or iron, and afterwards manu&ctiM jit Into 
a vessel, — in all theso oases there ina revocation of the heqneeie**-- 
Ibid. 

Upon the testator either expressly rescinding his bequest (fm 
if he were to say I retract what 1 had bequeathed^, or peiv 
forming any act which argues his having rescinded it, retiaction is 
established. It is established, in the former instance, evidently ; 
and so likewise in the latter ; for as acts are demonstrative of tke 
inclination as much as express words, they are consequently equi* 
valent thereto. It is to be observed, that if the testator perform, 
upon the article ho had bequeathed, any act which, when per* 
formed on the property of another, is the cause of terminating the 
right of the proprietor (such**as the slaughter of a goat, or the 
fleecing, roasting, or boilmg of it, the fabrication of a vessel firom 
a piece of copper, the grinding wheat into flour, or the fabrication 
cf a sword from iron), — such act is a retraction of the bequest. 
also, he perform»upon it any act creating an addition to the legacy, 
and this addition be so connected that tbeJegacy cannot be sepa* 
rately delivered (as where a person bequeaths the flour of wlmt, 
and afterwards mixes it with oil,— or a'piece of ground, and after- 
wards erects a building on it, — or undrest cotion, and afterwards 
dresBOB it,— or a piece of cloth, and afterwards lines or oovers a 
gown with it), — such act is a retraction of the bequest It is 
otherwise with resjiect to plastering the wall of a bequeathed 
house, or undermining tbo foundation of it ; for these acts do not 
indicate a retraction of the bequest, as they affect the legacy in its 
dependencies only. — ^Hiddyah, vol. iv, pp. 478 & 479. 

Every act or deed which occasions an extinction of the property 
of the testator is a retraction from hfe bequest (as where, for 
instance, a testator sells the article ho had bequeathed, and ^er* 
wards purchases it, — or gives it to some person, and afterwards ' 
retracts the gift), — and consequently the legacy does not go to 
the legatee ^Pber his j^he testator’s] decease, because a will can 
hold good only with respect to the testator’s property ; andthere^ 
fore, upon his property being extinguished, ^e bequest becomes 
nufl of exmrse.— ‘Hidiyah, vol. iv, p. 479. 

BQOCXX. A bequesi to one person is annulled by a 
subsequent bequest of the same article to another, ujuess 
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, ihob be xiot or by tb^secKmd legatee Uc^ 

a Partner ivSit^ the Bret, acoordixig to the wc»rde Ji, 

If caita dieuld ^y ^'The slave whom I Save bequeathed to suoh lUuitoiSeiBia 
m CM- is to stuAi an one,** that would be a revooation ; for the 
' fSMM^eaoludes the idea of partuership. It is ^otherwise when 
a HUMS Imms bequeathed to *006 persm what he had already 
' beq^athed to another ; for the subject of a bequest is susoeptible 
of partnerships and the expressioit (that is, the word ** bequeath’*) 

, viU bear that constructiou; Aud, in like manner, if the testator 
ehopld say ** The slave whom I'have bequeathed is to such an one 
ftiy hair,,*’ that would be a revocation of the first bequest, 4for the 
same reason^ and be a bequest to the heir, which the other heirs 
may aftow or reject as they please* But if the second person 
were dead at the time of the testator’s speaking, the first bequest 
would remain as before, by reason of the second being void ; 
while, if the second person were living at the time that the tester 
tor spoke, and should subsequently die before him, both legacies 
would be void, and the subject of t&sm revert to the heirs of the 
testator. — Fat^wi Alamgiri, vol. vi, p. 144. — Dig., p. 620. 

If a person say “ I will that a particular slave, which 1 formerly 
bequeathed to Zavid^ be given as a l^acy to dmfoo,” in that case 
a retr&tion from the first will is established, as the tenor of his 
speech evidently show|i that it was not bis intention they should 
both partake of the legacy. It is otherwise where a person first 
leaves a particular article fo one man, and then leaves the same 
thing tq another ; — as if 4ie» should say I will that this thing be 
given to Zayid,'^ and afterwords makes a boi^ucst of the same tiling 
in favor of Amroo, for in that case a retraction of the first will 
does not take place, the subject being capable of division, and 
the separate sentences bearing that construction. — Hid4yah, 
vol. iv, p. 481. 

If a person say The slave which I formerly left to Zayid I 
now boqueath to Amroo, and at that time 4 Amroo be not alive, the 
first will, in favor of JSayid^ holds good, for that was annulled 
ouly on aoodunt of the legacy having been completely devised to 
\AmrQa>, and upon this no longer remaining in force, because of 
Amroo'a death, the first will reverts. on the contraiy, Ammo 
be alive at the time of the bequest in hia favor, and afrerwards 
die before the testator, the legacy [the slave] in. that case passes 
to the heirs, both bequests being void, — ^the first, because of the 
retraction, and the last, because of the death of the legatee pro* 
vioua to that of tho testator. — Hid4yah, vol. iv, p. 48L 

If a person should say The slave whom I bequeathed to suoh 
axk qne, 1 have also bequeathed to suoBf another,” the slave would 
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belmig to Mrtios in halvea. 8o ako if he should Sftv ** 1 
have bequeathed half of him to such an one/’ the slave would he 
between them both. And if he should bequeath a third of him" 
to such an one^ and then say^ The third wbi(^ *I bequeathed ^ 
such an one, 1 have also bequeathed half of it to such another, 
or say ^*Then, 1 have bequeathed half of it to such an oue,'' 
the third would be between them in halves. But if he should 
8a.y ^‘Tho third v^hich I have bcqqpkthed to such an one I have . 
also bequeathed a half of it to. such another/’ the first legatee 
would have only a third of the third. And if one bequeathed * 
something, and then say ^^What I bequeathed to such an onO 
I have bequeathed half of it to such another, it will between 
both/’ that would bo a revocation as to half. — ^Fatdwi Alamgiri, 
vol. vi, p 144. — B. Dig., pp. 620 & 621. r 


DCOCXXr. The testator's denying his bequest is not, 
however, a retraction of it , nor his declaring it unlawful or 
usurious. 


If a testator deny his bequest, and the legatee produce wit- 
nesses to prove it, there m in that case a difference of opinion 
among our doctors ; for, according to MuftamTmd this is not a 
retraction ; wdieroas Abu Yfisuf mamtains ihatr it is so, because 
retraclion signifies the testator’s negativing his bequest t^eprA^ent 

time ; and as the denial is a negative applying both to the prestni 
and to the it therefore amounts < to a retraction a 
The argimient of MnhamTimd is, that tbp denial of a bequest sig- 
nifies the putting a negative upon it witli respect to the pa$t^ 
of which its being negatived with respect to the present is a conso- 
quence; and upon the bequest being proved, by witnesses, to 
exist at present, the denial is of no effect Another aigument is, 
that as a retraction implies the former existence of a will, and 
the present annihiltition of it, and denial (on the other hand) 
disavow's both the former and the present existence of it, there is 
therefore an evident difference between a retraction and a denial ; 
whence the latter ought not to be considered in the light of the 
former; and, accordingly, denial not being a retraction, if a . 
husband deny his marriage, and the wife bnng witnesses to prove 9 
it, still a separation does not take place between them. — Hidkyah, 
yoL IT, pp. 479 <k 480; 

DOeeXXIf. If a testator should desire that the ^ 

tion ofbifl will be suspended for some time after his death, 
this is not a retractiai^ If, on the contraiy, he say, " I 
depart from my will,” ho is then held to have retracted it. — 
Hid&yah, vol. iv, p. 480/ « ^ 
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POOCXXUl. The bequest of another’s prop^^ i«oto** 
may be revoked at <my time before its actual deli> — 
very to the legatee. . /vmh^ 

When A persen ftas bequeathed a thousand (Urms, or a slave, llltutraiuKHi. 
or a garment, bebnging to another, and he allowse the gift before 
or after the death of the te^itator, he may revoke it at any time 

* up to actual delivery to the legatee. But when he has made 

, delivery, the legacy is lawfuL For the legacy of another’s property 

IS like the gift of it, and is not valid without deliveiy and taking 
possession. — FaUw^ Alamgiri, vol. vi, p. 144. — Dig.,^. 621. 

• • 

* Admowledgment of Debts. 

DCfoCXXIV. It is to be observed, as a general Pruu-ifik. 
rule, that where a person performs, with his property, 
any gratuitous deed of immedifte operation (that is 
not restricted to his death), if he be in health at the 
time, such deed is valid ft> the extent of nil his 
property, or, if he bC sick,* it takes effect to the 
extent of one-third of his property ; and where 

* a nerson perft>rms such deed, with his property, 
re^ricted to the • circumstance of his decease, it 
takes effect to the extent of a third of his property, 
whether, at the time, he be sick or in health.— 
Hida^ah, W. iv, p. 503. 

On the contrary, — 

DCCCXXV. If a person make an acknow- Pnncipk, 
lodgment of debt, such acknowledgment is of effect 
to the whole extent of his property, notwithstanding 
it be made during sickness, as this is not a gratuitous 
deed.— /6id. But, — 

% 

pCCX/XXVI. If a person in his death-illness (a) say to his PruMfk. 
heirs " I am indebted to Zayid, and youanust credit what he 
says,” in that case the ulalui of Zte/yid to any amount not 


* Arab. Xaru.” Thw term literally mWis sick In the lengoaoe of 
tke law, however, it ia used to sienify a djizifi. potoDi ot a i>ei:8on sick of 

a ly^ibal disease. 
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exceeding a third of the estate must hp admitted, altbc^h 
the heirs^should fidsify it * — Hiddyah, vol. iv, p« 494. 

(a.) Paralytic, gouty, or consamptive pmens, where tjhslr^ 
disorder has continued for a length of time,' and they are iaao 
immediate danger of death, do not fall under the description of 
sick ; whence deeds of gift, executed by such, take ef^t 

to the extent of tlieir whole property ; because, when a long time 
has elapsed, the patient has bcpome familiarized to his disease, 
whioh is not thon acccuntod as sichiess. (The length of time 
requisite, by its lapse, to do away the idea of aic&nm in those cases 
is determined at one year ; and if after that time tjie invalid 
should become bed*riddou, he is then accounted as one recently 
siok.)t If, therefore, any of the sick persons thus dcscribei^ malm 
a gift in the begmuing of their illnoss, or after they are bed-ridden, 
such gift takes eifoot from the third of their property, beoanse at 
such a time there is apprehension of death (whence medicine is 
then administered to theA ), and therefore the disorder is thon 
considered as a death-bed Hinesa, — Uid^yah, vol. iv, p. 506. 

DCCCXXVII. If, therefore, besides the acknowleilgment 
in question, the dying person had made varioub bequests iu 
favor of others, one-third of his estate must be set apart 
for the legatees, and two-thirds for the ireirs, wberf noth 
parties must be required verify tha declaration of Zayid 

to such extent as they may think jDroper.” l!^ow, if both 
parties acknowledge that there is soinethmg owing to Zdyi/Is 
it is evident tliat there rests a debt uj^on the estate laifect- 
ing the .shares of each respectively; and, accordingly, a 
deduction is made from tlie legatees, to the amount of one- 
third of what they acknowledge to be owing to Zayid, and 
from the heirs, to the amount of two-thirds of what they 
have so acknowledged, m order that the acknowledgment of 
each party may bo carried into execution in proportion to 
his right in the whole estate. 

If Zayid should claim still more than what falls to him in virtue 
of this acknowledgment t>f tJie parties, each party (the heirs and 
l^tees) must be respectively required to make oath, to the heat 
of their knowUdye, or, in other words, to this effect, that they do 


* An aoknowledgment of debt in fnror of an heir on a death-hed resem- 
bles a legacy ; inasmuch as it ^oes not avail for more than a third the 
estate— M. L., chap, vi, prino. 7. 
t What is within brackets is to be found in the Jdmi ur^JUamuz, ^ 
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not Jmw of ony more boiai; doe to for they caonot be Leorm 

reqttumd to ewear pa$UMiif, as their oath regards a matter between 
the daimant and the acknowle^er merely, and in which they are 
l^ot prineipals,— HiyUyah, voL iv, p. 496^ # 

XXXX/XXYIII. If two sons make a partition of their 
father's estate, and one of them then declare that his ft^er 
had bequeathed a third of jhis property to Zayid,'* he ^^e 
* declarer) must in that case i&ako over a third of his portion 
« to Zayia. This proceeds upon a &vorable constractaon. 

Muhammad, on the contrary, maintains that the declarer is to 
make over a half of his portion to Zaytd (and such is what^ analogy 
would sftggest), because when this son mode the declaration 
that Za^ was entitled to a third, he then in fact declared Zayid ^ 

« to be entitled to as much as himself, whence it is requisite that 
he make over a moiety of his portion to him, m order that both 
may be placed on an equality The reason, however, for a more 
favorable construction in this particular is, that the son has here 
made a declaration, m favor of Zapd^ of one-third, afPectmg the 
whole estate indefinitely , aud os the whole estate has gone in two 
portions, each falling to each son respectively, it follows that the 
son has mode his declaration m favor of Zaytd with respect only 
to a thyrd of his owu portion. — Uidfiyah, vol. iv, pp. 501 & 502. 
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ON THE EXECUTOR, .HIS POWERS, &o. 


The executor is termed “ waai” or “ apd 

is defined to be an emin, or trastee,f appointed the 
testator (m/Asi) to superintend, protect, and take of Ms 
property and c^dren after his death. He is also the testa- 
tor’s personal representative.^ * 

Hiere are three kinds of executors. The first is a trustee, 
who is capable of performing the duty which has been com- 
mitted to him ; such an one is fixed (muJcarrar), and can- 
not be removed by the judge (except for misconduct^). The 
second is a trustee who is weak and incapable, and to whom 
the judge dionld appoint an assistant. 'The third is a pro- 
fligate, an infidel, or a slave, whom it is proper that the 
judge should remove, and appoint another in his stead. The 
word implies tliat tlio ap^Huntment is valid In the first 
instance, for otherwise there could be no remoVal.|| 

DCCGXXIX. Any testator may appoint' his 
executor according to his own choice, yet 'if the 
executor so appointed be an improper person, by 
misconduct or the like, and prove tQ oe unfit for the 
olffice, and there be apprehension of danger to tbo 
estate, be is to be removed by tbo judge (kdzij, and 
a proper person appointed in his stead.§ 

DCCCXXX. A person may appoint a slavo, a ropro- 
l>ate, or an infidel, to be his executor ; but it is incuml^t 
on the kdzi (judge) * to annul such appointment, and 
nominate another person. — ^Hidfiyah, vol iv, p. 541. 


♦ Jniyah, vol iv, pp 607, 610. 
t Hidftyah, AraUc, vol iv, p 1496, 

) Anbio “ Ki/tm wnkiM, '',jivhioh moons (me who stands is hie pJaoo 
$ Vidfpotf, K>. 90 a 91. 

I FatawAilMagiii, voL vi p. 211.— B. Ihg p. 666, 
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DCCCXXXI.^ When a person has appointed a 
slave, whether his own, or that of another, to be his — ^ 

executor, and all his heirs ore adult, or some of them 
are adult and s6mc minors, the appointment is void.* 

DCGOXXXII. The appointment of a minor, or Princ^ 
of an insane person, whether permanently so or with 
lucid intervms, is unlawful. But a woman, a blind 
person, or one who has undergone the hadd, or 
specific punishment for slander, may lawfully he 
ttppoiojlied an executor.* 

Wh^n a minor^has been appointed an executor, the judge should 
remove him. So Khass^f has ordained. But are his acts of disposal 
before removal valid, like those of a zimmt or a slave 1 Though 
authorities differ on this point, the current opinion is that the 
acts are not operative. Authorities also differ as to the minor’s 
remaining an exocntor aftor ho has attaiueu to puberty, if he has 
not been removed by the judge ; Atd Hanifah saying tlia^ he decs 
not continue to be executor, while Abu Tusaf maintained that he 
docs,, and Muhammad agreed with him in opinion.* 

DCCCXXXIII. When a Muslim has appointed Prma^ 
an*hlien his executor^ tlie a])pointnient is futile 
whether fie bo a fugitive {mvstdmin) or not, by 
whibh is understood that the appointment will be 
cancdled.’* 

For, if it 1)0 of an alien tribut.ory {Zimmt), the judge may cancel 
it, and expel him from the office.* But, — 

DCCCXXXIV. If a Muslim should appoint an Principle. 
alien his executor, and the alien he converted to 
the faith, he remains in his state of executor. So 
also when the appointment is of an apostate who 
returns to the faith.* 


Awnotatiokr. • 

dcocxxxi. If a p<»rRon appoint bis own slave his executor, any of 
the heirs being arrived at the age of maturity, it is not valid. — Ilidiyah, 
vol. iv, p. 541 . 

• 


, • Fatl.w& Alamglrf, vol. vi, pp. 112, 213.— Dig., pp. 667-— 669, 

N 
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huftvmt Wbm * profligate has been appointed from vhom danm HUiy 
be apprehended to the property, it is stated in the ^sef timi the 
appointosent is void, by which, they say, is to be understood lliat 
the judge should expel him from tho office. • And iTcMta has 
reported, as from Abii Houifalt, that it is incumbent on the judge 
to expel him and appoint wothor in his stead, when this profligate 
is such an one as ought hot 1)6 an executor. 

/•wetpie. DCCCXXXV. If the j’lilge has given opera- 
tion to the appointment, and the executor has paid 
the debts of the deceased, or sold something, as 
executors usually do, before the judge expels him 
from the office, his acts are lawful; and if he 'Is not 
expelled till he repents and 1)ecomes good, the judge 
should allow him to remain in his office.* 
DCCCXXXVI. If the judge is not aware that he 
is executor, and appoints another in his presence, who 
wishes to enter upon hi.') office, he maj’' lawfully do 
so; but this is not an expulsion of the first executor. 
And if a judge not knowing that there is an execu- 
tor to the deceased, appoints another in the execu- 
tor’s absence, the proper executor is the nominee 
g of the deceased, not the nominee of the judge.* 
-PWxoipfc. DCCCXXXVII. If an executor be unequal to the 
execution of his office, it is incumheni on the judge 
{kdzt) to as.sociate anotlicr with him, in order that the 
duties of the office may be properly executed. — 
Hiddyah, vol. iv, p. 542. • 

DCCCXXXVIII. If an executor represents to the 
judge his inability to execute the duties of his charge, 


Amnotationb. 

dcccxxxvili When a pefBon has been an executor, who is weak and 
insufficient, the judge should add another to him»'^ 
dcccxxxyiii. If an eXeevktor should himself represent his incapacity, 
the judge is not to allow it on his mere representation, nor until he 
ascertaiD the fact ; but if it is manifest that he is really incompetent, the 
judge should appoint another in his stead.*^ 

9 


* Faii&w4 AlamgMi vol, vi, pp* 212, 213— B, Dig., pp« 667— 
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it 19 T^ttisite, iu such case, that the judge, befoxe he 
attends to his representation, make particular enqnify — - 

into the truth, of it. But if it jshall appear to the 
judge, ou due examination, tliat the executor isutterlj 
incapable of the office, ho must release him, and 
appoint another in his .place, this being advantageous 
both to the executor and to the estate. — ^lliddjah, 
vol. iv, p. 542. 

, JXJQCXXXIX. If all, or part of the heirs, Prm^^ 
prefef a complaint against the executor, Itill the 
judge {kdzi\ must not dismiss him immediateli/^ nor 
until his guilt be ascertained, as he acts under the 
authority derived ftom’the deceased. If, however, 
be prove culpable, it is incumbent on the kdzi to 
dismiss him, and appoint aijother in his place. 

For, the deceased nominated him to the office supposing 
him T!Vorthy of coufideuce, but upon bohig found culpable, he no 
longer continues so, insomuch that if the testator were living he 
woidd himself df^hargo him; and as lie is incapacitated, by 
ddith, from so doing, Jhe kdzi must take this upon himself as his 
substitute,— Hiddyah, vd, iv, p. 54^. 

DCCCXL. If an executor be perfectly equal rrbinpu. 
to tllb discharge of his office and trustworthy therein, 
the judge is not at liberty to dismiss him. — Hiddyab, 
vol. iv, p. 542. 

For any person whom the kdzi may appoint in his place must 
be less eligible, as the deceased Inxd particulaily selected him, and 
signified his confidence in liim. He, therefore, must be continued 
in preference to all others, even to the testator^s father, notwith- 
standing his supposed tofidcrness ; and consequently to others 
a fortiori . — Jbid. 

m 

DCCCXLI. An executor may decline or accept Fn«e^k. 
office before or after tiid death of •the testator. But 
if he has once accepted, he cannot retract after the 
death of the testator, nor in his lifetime without his 
knowledge. 

Mahammnd has said in the Jdmi iSitffMr, Trith respect to a per- , 
son who had appointed another his executor, and the executor had 
aooeftted in his lifetime, that the executorship is biudiug on the 
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Acceptor ; bo tbat if bo should wish to withdraw from the dSlc^ 
after the death of the testator, he is not at liberty to do so. Bat 
if he retracts in the lifetime of the testator and before his face, 
the retraction is valid, but if it is not made before his face, it ia 
not talid. What is meant by saying before his face ** is with 
his knowledge, and not before his face” is without his knowledges 
If an executor should accept in tho presence of his testator,* and 
the testator should say when he is absent Take witness that I < 
have discharged him from the executorship.” Hasan has reported 
as from Abd Hanffali, that the discharge is valid. But if an etc* 
cutor should reject his appointment in thi* testator^s absence (fifter 
he has once accepted) the rejection according to “ us ” is void.* » 

If a person appoint another his executor, it remains witjj that 
other either to acce]»t of or decline tho nppoinirficnt in tho pre- 
sence of the testator, because no one has the power of com polling 
another to interfere in his concerns. But if tlio executor accept 
his appointment in tho proseuco of tho testator, and afterwards, 
either in his absence, or after liis death,«doclmc it, such refusal is 
not admitted. — Hiddyah, vol. r/, p. 539. 

If a man appoint anotlicr his executor, and tho person so 
appointed remain silent until the t(‘stator’s decease, and then reject 
the office, and afterwards dochire Ivis accej>tanco,of it, such apeept- 
anco IS valid, unless the kdJ, durmg the interim, should have ^et 
him aside and appointed another in consequence. Becauno the tes- 
tator had placed a relmiice on his cousei't ; and thep.rore, if the 
rejection were allowed of, either in his aliseiice or after his decease, 
he would necessarily be deceived. — Huldyah, vot. W, pp. 5311, 540. 

DCCCXLIl. If an executor after having accept- 
ed his office as such, or having, after the testator’s 
death, disposed of any part of his property, wishes 
to relieve himself of his office, he cannot be relieved, 
unless the judge believe him to be unfit or over- 
burdened with business.* 

Karkhi has said that when au executor has accepted, or has, 
after the death of the testator, disposed of any part of his pro- 
perty, and then wishes to relievo himself of his office, ho cannot 
lawfully do so, except m tho presence of the hdkim, or judge. And 
when he appears before the judge witli this view, the judge ought ' 
not to relieve him without considering wJiethor ho is competent to 
the proper discharge of its functions, and relieve him only if he 

believes him to be unfit or over-burdciiod with business.* 

< 


♦ FalAwa Alamgfri, vol vi, pp. 212, 234.— B. Big., pp. C66— 662. 
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If a perBoa appoint another his execntor, and that other iieinain Lecrtiaa 
silenti without giving any indication of his acceptance or re&isaly 
he ia in that case at liberty, after the deatli of the testator, to « 
accept or refuse that appointment, as may be most agreeable to 
hioL But if a person, under such circumstances, shoidd, imme- 
diately after the death of the testator, dispose of apy part of the 
efiects by sale, then, os an act pf this kind is a clear indication of 
4iis acceptance, the 6xecutorship«bccomos obligatory on him. Tho 
sale, moreover, is valid in this instance, notwithstanding the exe- 
*cuto#may not have considered himself as such at that time ; for 
his executorship (hko inheritance, bequest being a sort of succes- 
sien as well as iuheritaiice) does not depend on hl^ know- ^ 

lodge,' aiiS, as being an executor, a sale transacted by him is valid. 

— vol. i'v^ p. 540. 

DCCCXLIIL When a person has appointed PrindpU. 
another his executor without the other’s knowledge, 
and the executor sells some part of the estate after 
his death, the sale is good,^and the executorship 
binding on the person appointed.’*' 

A person having appointed two executors, one of whom accepted IHustratioa* 
an<l tlio other icnuiiiied sihsif, tho acceptor says to the one that 
was silolit, Buy a slii'oud for the deceas(‘d,’' and he docs so, or 
answers “ Yes j ’—this acceptance of the executorship, even 
though <}iG sjlcut one 1)e tho sci\aut of the other, unless ho is a 
freeniiui woikmg with Inni!^ 

DCGCXLIV, When tlicre is more than one exe- Prmc^pu. 
cutor appointed, none of them can alone dispose of 
the testator’s property, and tlic acts done by one of 
them singly are not operative without the sanction 
of the other, except in such necessary matters as 
require immediate execution or are considered mere 
duties, or in which the interest or the advantage of 
the estate is coucerneti.* 

DCCCXLV. When a man appoints two cxecu- Pnnripie. 
tors, neither of them is entitled, according to Abu 


' Annotations. 

dcccxlv. When a man has appointed two executors, one of them, 
according to Abii Bknifah and Muhammad, can not alone dispose of pro* 

# 


* Fatfiwi Alamghiri. vol, Vj^, pp. 212, 213.--B. Dig,, pp. 6(56 667. 



d4 


OK THE EXEeutOR, HIS POWERS, feC* 


ix^vRK Hanif&h and Muhammad, to act without the other, 
— 1. exce|»t in particular cases (a).— •Hidajah, vol* iv, 

p# 543« ^ ^ * 

(a.) The cases excepted by Hanffah and Muhammad, in which 
they hold the ^cts of cither executor singly to bo valid, are such 
as require immediate execution, l^bus, — 

Exceptions. It is lawful for either cxecuto!* singly to disburse the funeraf 
I chains, as a delay in this might occasion the body to b^omct 

offensive ; whence it is that a similar power is vested in the ^igh- 
hours. In the same maimer, cither of the oxocutors, singly, may 
purchase victuals or clothes for the infant children of lh« testator, 
this being a matter of urgency, and which admits of no djlay. So, 
likewise, it is lavful for either of the executors fo restore a deposit, 
an usurped article, or a thing purchased by the testator under 
an invalid contract. In preserving the estate of the testator, also, 
and m discharging his debts, the act of either executor is lawful 
independent of the other. For none of those is considered as an 
exercise of poiver^ but merely* the pcrforniaiice of a duty. — Hidd- 
yah, vol. iv, pp. 544 k 545. 

Either of 1 he executors has also a right singly to discharge a 
legacy, or emancipate a slave, if directed by t^e testator, Jbecause 
such deeds require no thought or consideration. In the ,^fune 
miuiner, either of them may institute a suit m claim of the rights 
of the testator. — Hid^yah, vol. iv, p. 445, 

* • 

Annoiaiions 

perty, and aefs done by cither of them singly are not operatire without 
the sanction of the other, except in some special matters.— Fat&wa 
Alamgiri, vol. vi, p. 213 — B Dig., p. GG9. Tlius, — 

One may act separately as to the washing and shrouding of the 
deceased's body, and its removal to the grave; the payment of the debts 
out of the assets of the same kind as the debts ; the delivery of spe^fic 
bequests ; the restoration of deposits, or of ftiings usurped by the deceased, 
or acquired under defective sales, the manumission of a specific slave; «. 
and the general preservation of his property. But they cannot act 
singly in taking possession of deposits belonging to him, nor in receiving 
payments of debts due fo him; though they may in suing for his rights. 
According to the sa'tne authorities, they may also act sepaiately in accept- 
ing a gift for a minor, banctioiiing his acts, making a partition of things 
weighable or measurable, and selling what is liable t#Bpoih— 

• • 


♦ Falawa Alamgiri, vol. vi, pp. 212 & 213.— B. Dig., pp. 6C6 & fi67r 
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The aiCe^>taRce of a gift ibr ati infaut 10 likewise an act whi<^h X»>ctuti» 
either ihey ]^ribrm singly 3 for in case of delay there is a possibi- 
lity of the gift being rendered null by the death of the donor pre- “* 
vious to the seizura-— Hidayah, vol. iv, p. 545 . 

These acts, moreover, being permitted to a mother and nurse, 
are prooft tbat^they are not tjcertiom of power. It is likewise per- 
mitted to any of the executors/ singly, to sell goods where there 
h m apprehension of their spoiBng, as in the case of fruit, and 
fike like 3 and also to collect together and jtfcserve the scathed 
property of the testator, as a delay might occasion the destruction 
of it 3 and such permissioti is, moreover, given to every person 
info whose Bands property may fall, whence it may bo inferred 

that this is not an exertion of power. — Ihid^ p. 545. 

* 

DOeeXLVI. Whon the doccaRed lias directed such and PrmdpU, 
such {»artH of his projterty to be bestowed in charity, on 
beggars and indigent persons, without specifying them, 
one executor cannot act separately from f’e other, according 
to Abd Hanifah and Mubammaih'l' But if the objects of 
charity arc specified, he may atst alone ai‘cording to them 
all 4 

DCCCXLVlft But they (the executors) cannot Prmapk. 
act lingly iij takingi possession of deposits belonging 
to him (the testator)^nor in receiving payment of 
debts’ due to hinq^ though they may in suing for his 
• rights, J 

DCCCXLVIir. But if every one of the executors Prnmpu. 
is declared to be a complete executor, any one of 
them may dispose of property alone.| 

If, however, two (executors) are appointed, and it has been 
said “each of you is a counplete executor (wntU, t&mm)" each 
^one of them may dispose of the property alone.t 


• It is reoended in the Jimi Saghir, that none of the exeenton, where 
there ace more than one. hae sinffl; the power of sellinx goods or receiT, 
ing payment of debts, bocanse these are exercises of power which they must 
perform j(dntly, in conformity with the will and intention of the testa* 
tor. — Hainilton's Hidiyob, vol. iv, pp. 646 k 646. 

t Though thoy may do so aooording to Abfi Yxtsal.—lhii. 

t Fa^wh Alamgfii, voL vi, p. 214.— B. Dig., p 670. 
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i*^iw DCCCXLIX. If tbe executors have *been 
— appointed by the testator not simoltaneotisly, but 
Jhrifu^ 003 after another,* then they cannot act sepafotely 

in disposing of property in any case whateoever. 

• 

^ In what ha^5 l>een aaid^ it is supposed that the two executors 

have been appointed to^^other in, one sentence {kaldm). And 
if the testator should first appoint, one, and then tho other, there 
is a difFerenco of opinion amou^ our Shaikhs, according to Halwif 
one saying that hero each of tho executors may act separately, 
while another says that, according to Abii Jlauifah and Muhammad, 
they cannot act seiiarately in disposing of proj^erty in (iny caSSe ; 
and this has been adopted by Saralhn.^ 

i 

* 

Prineipie. DCCCL. Wlicn a pcrson has been appointed 
executor for a particular purpose, he becomes a 
general executor, unless expressly prohibited to act 
in any other matter with respect to which another 
is appointed as executdr.f 


Annotations. 

f 

dcccxlix. If a peraon appoint two executors in a separate manner, f 
some allege that iu this case each of theu^ has igdi\idaally a p<^wer of 
exercising the functions of his appointment, ^thout consulting the 
other, in the same manner as two agents, where they .^re appointed by * 
diCerent commissions; — the reason of which is that the testator, iu 
appointing the two separately, indicates his assent to each acting from 
his own judgment, without the others assistance or advice. Others 
again say that, concerning this case, also a disagreement subsists between 
Ilanifakvjiii Muhammad on one side, and Ahu Ymuf on the other; 
because a will h not established until the death of the testator ; and at 
that time both are executors together, notwithstanding they had been 
appointed separately. It in otherwise with two agents appointed under 
diiferent commisHious ; for the appointment of each of those still conti- 
nues distinct and sepaiate, as settled by the constituent.— Uidiyah, 
vol. iv, p. 546. 

* As if the testator should first say to the one ** 1 have appointed you 
my executor ” and again, at a different ^riod, to the other ** I have 
appointed you my execatur.‘'~~Hamilton '0 Hiddyah, vol, iv, p. 546. 

t Fatawd Alamgiri, vol. vi, p. 214.— B. Dig., p. 670. 
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WW B ifmom appoints tm executor for a particular purpose^ Uorcms 
tm saying ** I have appointed thee my executor to pay my 
dehte^** and says to another ** I have appointed thoe my executor iiimtratioa 
in the administration of xny prop(»rty of by saying “ I have 
appointed such an one my executor to pay my dcbis, and does not 
appoint him for anything else, and I have appointed such another 
my executor for ail my property/* each one is executor in all 
matters, according to Abd HanKfah and Abd Yusuf, as if he had 
appointed them both for dl mattem ; but, according to Muham- 
mi^ each is restricted to the particular matter for Trhich he has 
been appointed. And where it is made an express condition that 
one dialljiet be executor in the matter to which the other is 
appointed, it has been said by Muhammad Bin Ai-faxl that the 
matter i^as conditioned, according to all opinions ; and it is only 
whert^ie has not made such condition that there is the difibrenoo 
of opinion above-mentioned, the fativd being with Abu ITanifoh.* 

DCCCLI. When'one of two executors dies, the prineipu. 
survivor cannot act without^ authoiity from the 


Annotations. 

dcccli. When a man has appointed two executors, and one of 
them dies, the survivoi^annot, according to Abd Hanifah and Muham- 
mad, dispose of the property, but should lay the matter before the 
judge, who, if he*8co proper, may make him sole executor, and transfer 
to him the power of disposal According to Abu Yusuf, however, the 
survivor c%n act alone, as, in his opinion, he was competent to do while 
the other was alive. Though one of the executors should die before the 
testator and before acceptance by the other, the single executor is 
incompetent to act by himself, according to Abii Hanifah and Muhammad ; 
while according to Abil Yusuf he is competent. If one of two 
Gxeontors is profligate, the judge may authorize the other to act singly, 
or may add another to him, when the just one cannot act without the 
other, according to Abd Hanifah and Mu(iammad ; while according to 
Abd Yusuf he can.— Fatawd Alhmgiri, vol. vi, p. 216. — B. Dig., p. 671. 

• A person having appointed two executors, piie of them dies, having 
first appointed his fellow to be his executor. This is lawful, and the 
fellow may dispose of the property of the first deceased ; for, as he could 
have done so with the sanctiou of his co-cxecutor iu his lifetime, so ho 
can, in like manner, do so after his death. There is another report, 
however, against the legality of the disposal ; but the first is correct,— 
/wd,pp. eii&m. 


• Fattwd Alamgfrf, vol vi, pi). 214, 216. 218.— B. Dig., pp. 671 & 672, 

• O 
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judge, unless he is appointed by the late executor to 
be his executor also. 

If one of two executors die, it is iuoumbent on the judge ijkdzi) to 
appoint another in his room. This is the opinion of Hannah and 
hocause, according to their doctrine, the remainuig 
executor has not, of himself, powev to act on ereiy occasion, and 
the interest of tlie deceased therefore ro(piires the appointment of 
another to operate with him ^ and it is also the opinion of Abdc 
Yusuf, because, altbough the remaining executor be ^according to 
him) empowered to act of himself, still it behoves the hM to 
appoint another as his companion j for the design of testator 
evidently was to leave Um suct*essors for the management of bis 
concerns ; and as this may be fulfilled by the appointi&ont Of a 
substitute for him -who dies, one must be appointed accordillPy. — 
Hidayah, vol. iv, p. 540. 

If the deceased executor have appointed the living executor to 
act for him, it is in that case lawful for the latter (according to 
the 2fdhir ur-Rawdyet) to act alone, nor is it incuuibout on the kd^ 
to appoint another in the room of the deceased ; because here the 
judgment of the deceased executor virtually subsists in the living 
one, as it were, by succession, (There is a tradition of Ilanijah 
having contradicloil this doctrine, because of its repugnance to tlie 
object of the testator, namely, the agency of two poisons; in 
opposition to the case where a dying c^ecutor appoints some other 
person to succeed him ; for such apj)ointniont is valid, bertinso of 
its being attended with the advantage of the judgment of two dis- 
tinct persons, as was intended by the testator.) — Hidfiyali, vol. iv, 
p. 547. 

If an executor, j)revious to his death, appoint another "person 
fds executor, in that case, the person so appointed is entitled to 
act as executor both lo him and also to the person to whoso 
affairs his immediate testator had acted as executor. This is 
according to our doctors. — UidAyah, vol. iv, p. 547, 

DCCCLII. An executor may, on the approacl^ 
of death, appoint ‘a successor, though the aeceased 
had not committed that power to him.* 

DCCCLIII. If a number of persons are directed 
by a testator to he his executors, they all become so, 
if they accept; but if they remain silent till the tes- 




* Vai&yri AlMngfrf, vol tI, pp. 2U, 216, 218.— B. Di^., pp. 671 a 672L 
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tatdr's death, and then two or more of them accent 
the office, they become executors, and can lawfully ^ 
carry the wiU 'i^to execution. But if only one of 
them accepts, .though he becomes the executor, he 
cannot lawfully carry the will into execution with- 
out bringing the matter .before the judge, who may 
either appoint another to ac.t with mm, or authorize 
him to act singly.* 

DCCCLIV. If a person should appoint an Pnncipk. 
executor,* and say, “Act with the knowledge of 
such an one,”, the executor may act without his 
knowledge. But if the words were “Z)o not act 
without the knowledge of such an one,” it would 
not be lawful for him to act without his knowledge ; 
and the fatwd is to that effect.* 

If ho (tho testator) should say, “Act with the opinion ot such 
an one or “Do not act except with tho opinion of such an one f 
in the first case, the person addressed would bo the executor ; 

III the second, tbojt ai'o both eiocutors^ according to what is 
approj:oi* 

DCCCLV, When a man appoints one person 
his executor, and another mushrijl or inspector to 
him, the first is the executor for the purpose of taking 
possession of the property, and the mushrif is not an 
executor; the effect of the appointment being that 
the executor cannot act without his knowledge.* 

DCCCLVI. When a m.an has appointed a per- pTmaph. 
son his executor, and a third party has appointed 
ther testator bis executor, and the second testator 


A wHor Allows. * 

dcccliv. Abu Nasar has said, that if the words were “Act in the 
matter with the orders of such an one,'* he is a special executor ; while 
if tho words were “ Do not act without his orders,** both would be 
executors ; and this seems probable according to the doctrine of our 
masters.* 


* Fat&w4 Alaangiri, vol vi, pp. 218 ic 219.— B. Dig., pp. C72 k 673, 
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then diee^ the first is his ezeontor ; and if the Acit 
should die without making another apTOintanenti 
his executor is executor of ^th togjsther.* 
1)GCGLYII. A father’s executory can, for the 


testator’s young children, enter into a partition with 
the legatee or legatees of (he immovable as well as 
movable property.* 

muhammad has said that the executor of a father may outer 


into a partition of property for young oliildrcn, whatever the pro- 
perty may bo^ and whether movable or immovable, with a tilight 
inadequacy in the terms (ghabti-ymlT)y but not if the inadequacy 
be glaring ('ghahi jdliish) ,t the principle in thwe cases being, that 


he who has tlie power to sell a thing has the power to muhe a 
partition of it.* 


DCCCLVin. When all the heirs are minors, and 
the executor has made a partition with a legatee, 
giving him his third, and holding two-thirds for the 
heirs, the partition is lawful ; so that if what is in 
his hands belonging to them should happen to 
perish, they have no right of recourse against the 
legatee, nor is the executor responsible, to them on 
account of the loss.* 


Annotations. i|| 

dccclviii, dccclix. If an executor, the legatees being present, divide 
off the estate of the testator from the legacies, on behalf of his heirs, 
who are infants, or adult absentees, and take possession of their portions, 
it is lawful ; for an heir is succcssoi to the deceased ; and as an executor 
is also a successor to him, he is, of course a competent litigant on behalf 
of infant or absent heirs, and maj, of consequence, make a divisiouli and 
possess himself of their portions on their behalf,— insomuch that if those 
portiions were to perish ii^ lus hands, still they are not at liberty to par« 
ticipate with the legatees in what remained to them after such division.— 
Hidayah, vol. iv, p, 548. 


* Fat&w& Alamglri, vol. vi, pp. 218 Sc 219.— B. Dig., pp. 672 & 
f tfhe legatee of a third or other idiore of the estate is a partner with 
V the heirs, and tho executor nay bo calJed upon by either party to make a 
partition. Bnt this is beyond his function ;*his power seems entirely to 
depond on the relation which the deceased bore to the heirs.— Note by 
Mr BaiXlie. 
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'DGCOLIX. Wben some of the heirs are adnlt 
end absmit, it is lawful for the executor to mahe a 
pardtiou on their behalf with tl^ legatee, in every- pritu ^i f, 
thing except^ e^dr^ or what is immovable, and to bold 
Glares on account of the minors. Bujt if the heirs 
are all adult, and soine of them present, a parti- 
tion made by the exechtor with the legatee isroid 
os against the adult heirs, both with respe0 to 
movable and immovable property. And if the heirs 
are adult and absent, a partition of immovable 
property made by the executor with the legatee is 
void as against the heirs.* But — 

DCCCLX. If all the heirs are adult and present, Principle, 
it is unlawful for the executor to divide off the 
legacies from the estate and hold them for the infant 
and absent legatees. 

If, on tho coutraiy, an executor, the hcifB being adult and pre- 
sent, divide off the' legacies from the estate, and take possession of 
thSn on bol\alf of in&nt or absent legatees, it is unlawful ; for a 
legatee is not a successor to the deceased in eoery respect, he being 
constituted a proprietor by a now and suporveiiient cause ; and ns, 
therefore, tlic executor docs not stand as litigant on his behalf, 
his taking his (d|| legatee’s) portion is not valid, — insomuch that 
if the legacy Wm to perish in his (the executor’s) hands, tlie 
legatee would be entitled to take a third of whatever had remained 
to the heirs. Neither is any compensation duo from tho executor 
in this instance, because an executor is a trustee ; and os tho 
power of conserving tho cjBTects of tho testator is lodged in him, the 

S ee is, therefore, the same as if tho loss had happened previous to 
0 division of the effects^ — Hid&yah, voL iv, p. 549. 

DCCCLXI. Should the executor make a parti- Prmt^ 
tion in the absence of a secular legatee or legatees, 
the same is not lawful, and the legatee or legatees 
may still claim to participate with the heirs in a 
tbira of what remains, if the portion allotted to him 
or to them happen tp perish. 


* Fat4wa Alomgfif, vol. vi, p. 220«— B. Dig., p. 674. 
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lAciiimR If an executor should make a partition to» or in favor of^ heira 
there are legacies to mankind (that is, for secular pur|K)ses) 
against the estate, and the legatee is absent, the partition is not 
lawful, and the legatee tmay still claim to bo,a 'partner with the 
heirs, that is, for a third of what remains, if the po);tiou allotted to 
him should perish. — Dunr-ul-Mukhtdr, p. 836. 

• 

Ptineiph, DGCCLXIL But a partition ma^e by the judge, 
and||l)e taking possession by him of the legatee’s ' 
portion, is valid ; so that, if the portion should perish 
in the hands of the judge or his amin^ the .legatee 
would have no ri^ht of recourse agaiust the heirs, 
neither would the judge be responsible.'* * 

The above, lurwever, is only when the things are weighable 
or movable, a partition of which is separation. But — 

princijJe. DCCCLXIIL With respect to tiling that are not 
so, the partition being an exchange like a sale, is 
unlawful, for it is not lawful to sell another person’s 

property.* , 

» . 

jwnevfe. DCCCLXIV. When the judge has appointed a 
guardian {wast) for an orphan in all matters, and 
he has made a partition against hin|| whether of 
movable or immovable property, the partition is 


Annotations. 

% 

dccclxii. If a person bequeath a third •of one thousand dirm9 to 
another who is at that time absent, and the heirs conhign the said sum 
to the h&zi^ in order to divi&e and set apart the share of the absent 
legatee, the division thus made by the hdzi is valid, because of the 
original validity of the wiH, iueomuch that if the absentee should after*' 
wards die, previous to his having declared his acceptance, the legacy 
nevertheless devolves to his heir8.-|(Ilid&ya1i, vol. iv, p. ^50. 

4 ' « 


t 


♦ Fatdw& Alamgfri, v«d. vi, p. 220.— B. Dig., p, 674. 
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lawfol; but if the appointment is only for a speeial 
piupo3e (a), the partition is unlawful.* ^ 

(a.) Ab for the*maiateiiance of the ox^baa, or conservation of 
his property.* • 

DCCCLXV. The ..executor of a mother may 
make a partitiooron account of her minor children of 
' movable property, which they have inherited jikom 
her, when they have no" father nor father's executor ; 

*bat be* has no such power when there is either of 
these; and he cannot make a partition of the immov- 
able estate under any circumstances, nor of any- 
thing that the minor lias inherited from any other than 
his mother, whether it be movable or immovable.* 

DCCCLXVI. What hag been said with respect Frwetfh. 
to the executor of a mother, is applicable to the 
executor of a brother and paternal uncle.* 

DCCOLXVII." When an executor makes a partition Prmc^ 
aiihing hobs, and thpy arc all minors, without any admixture 
of adults, the paititiqp is unlawful. If they are all adults, 
but* some of them absent, and a })artition is made with 
those. who*are present, and their .shares separated from the 
mass, the }mrti|aon is lawful with respect to chattels, but 
not as to immovable proi)erty. If there are both minor and 
adult heirs, but the adult arc present, the partition is 
unlawful. If the adults arc present, and their share is given 
up to them, and the shares of the minors separated from 
them in a mas.s without partition among the individual 
fhinoTS, the <livision is lawful. When the sharo of each 
minor or adult is scjiflrated from the rest, the whole parti- 
tion is invalid. But if the share of the adult is surrendered 
to them, and the portion of the minors retained, and then 
divided among them, the partition as between the adults 
and the minors is valid.* 

DCCOLXVni. The execqtor of a father is in tlie place frine^ 
of a father. So also the executor of the gr'andfathcr is in the 


I 

* Fat&w& Alamglrf, vol. vi, pp. 22&— 222.— B. Dig., pp. 676— 678. 
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plaoe of a fit^r’s ezecator, and ihe executor of agiaad" 
&tbei'8 executor in tbe place of a grand&.thcr’B executor.* 


However, — 


Prmaifk. IXXX3LXT7r. The power of the father’s executor, in the 
management of the property of his oi'hpans, is superior to, 
and precedes that of, the grandmther.-<<>-liQ(Mys^, voL iv, • 
p. 654. 


jviiict*- DCCGLXX. An executor cannot lawfully pur- 
chase for a minor anydiiug at a price much awve' 
its value.* 


Prineipk. DCGGLXXI. Au executor may accept a trans- 
fer for a debt due to his infant ward.* 


If a person indebted to an orphan give a transfer on some 
other person, and the cxccmor (the guardian of the orphan) 
accept the same, such acceptance is approved, provided it be for 
the interest of the orphan, because of the person on whom tho 
transfer is made being richer (for instance) than the transferor, 
and also a man of probity ; for tho power of'acting is vosfed in 
the executor, merely that ho may employ it, for the iuterost of\ho 
orphan; but if the transferor bo ricl^or than tho (»ther, the 
acceptance is not approved, as being, in its tendency, prejudicial to 
the orphan. — ^Hidayah, vol. iv, pp. 552 & 655. • , 

Prmeifik. DGGGLXXII. Whou tlic hcirs are all adult 
and present, the executor cannot sell any part of the 
estate without their consent; hut if they are absent, 
he can sell the movable, hut not the immovable, 
property, except in the case of falling into decay.* 

When tho heirs ore all adult and prosdiit, the executor can sell 
no part of the estate except by their directions ; and if they are 
absent, he cannot lawfully sell the akdr, though be may sell any- 
thing but tho akdr (aud let tho whole to hire), because he has the 
power of conservation over the property of an absentee, and it may 
be necessary to sell chattels in order to preserve them ; but akdr, 
or immovable property, is sooiw in itself, except in tho case of 
its falling into decay, and in thib case it also may be sold.* 

# 

I 

AlaxngiH, vol. vi. pp. 221 k 222, Dig., pp. 670 k 677. 
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DCCiCLXXIIl. When all the heirs are adult, and one of Imstomc 
them is absent, while the others are present, the executor 
may sell the share of the absentee in ml that is not akdr 
(immovable property) for the sake of preserving it, accord- 
ing to all opimons. And the shares of those who are 
present, according to AbO Hanifali ; but according to both ' 
his companions, we sale (if their shares is unlawf^* 

DCCCLXXIV. An executor has the power of j>nne^. 
selling every species of property belon^ng to an 
adult absent heir, excepting such as is immovable 
(oA-df). 

For as a fatlier is autliorizrd to sell the movable property of 
Ills adult absent son, but not such as is immovable, so his ((uar 
■ dian (the executor) hati the same power. — TTidayah, vol. iv, 
p. 553. 

An executor cannot sell immoyable property (akur) except 
under the following circumstances ; — 

DCCCLXXV. An executor is allowed to sellP<i«cipi«- 
immovable property, not to himself, but to a stran- 
ger, for double tl|,e value of the property, or for the 
benefit of the minor, or for (liquidation of) the 
debts of the deceased (testator), or where there are 
(some) general provisions in the (late incumbent’s) 
will which cannot be carried into efiect without 
selling (such property), or where the produce or 
income of the property does not exceed the expense 
(of keeping it), or where it is in danger of being 
destroyed, damaged, or decayed, or where it is in 
tlie hands of a usurper (and there is apprehension 
of its not being recovered*). Diirr-ul-Mukkfdr, the 
chapter on will and executorsliip, pp. 846 & 847 ; 
so also the Jami-ur-Ramuz. 

Tho Fatdwa Alamgiri is almost to the same effect. It is 

laid down therein as follows : — 

« 


j 

* Badd^ul^Mukhtar, q ve^ copioiifi oommentary on fhp Dvrr^ul-Mukh^ 
far. Vide pp. 484 k 485 of Lecture xvi dolirered during the last scBsion. 

P 




i 



Lfituuic 

III. 


!trtiu ipff 


Vuwtph, 


lOG ON TOE EXEOrTOH. HIS POWERS, JkO. 

When a father’s executor has sold anything belonging to the 
estate of the father, the cose presents two aspects. The first is, 
w^hen the deceased has left neither debts nor legacies ; the second 
is, when he has loft one or other of these. Witl\ regard to the first, 
it is said in the book,* that the executor may sell^the whole pro* 
perty, morable and immovable, when the heirs are minors. But 
Halwdf has said that tliis w'as the opii^iou of the ancients, and that, 
according to the moderns, “ the aktlv, X>t immovable property, of 
a minor can be sold only (that is, wliou there are no debts, not 
general legacies), if the minor has occasion for the price of it, or a 
purchaser is eager to obtain it by giving double its value, or the 
sale is otherwise for the minor’s aclviiutage, as, for instance, when* 
the k1un\ij^ or land-tax, and expenses exceed its income 3*or the 
proport}’, being shops or a mansion, is falling iii^) decay, t With 
regard to the land tax, when a necessity arises for paying it, and 
there is belonging to the estate any other property besides akdr, 
the other property is first to be apjdicd to its payment ; and if 
that is not sufiiciout, the rtkffr may then sold for its value, or a 
])ricc not much less than its value ; but the executor cannot law 
fully sell it at a greater depreciation than men would usually sub 
mit to.t 

DCCCLXXVI. AVlien, however, an executor 
has actually sold ak(/r, or immovable property, 
for the payment of debts while Ifc has Other pro- 
perty in his hands sufficient tor that purpose, »tlie 
sale is lawful.* 

DCCCLXXVII. But if there are debts, and 
they cover the whole of their estate, the executor 
may sell the whole by general agroemeut ; and 
when the debts do not cover the whole estate, he 
may sell as much as may be necessary for tboir 
payment.* 

He may also noil the sirrplns Jiocordiug to Al><5 llanffuh ; Iml 
this is contrary to the opinion of his comjiauioiis. — /kifl, 

DCCCLXXVIll. And if there are general lega- 
cies, the executor may sell as much of the property 


** TKa,t i-^ hhiJun. 

t F«itaw4 Alam^jln. vol vi, p|> 221 A 222. »Ii. Dig in> f»7(> TmT 
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as may be necessary for tlieir liquidation (notexceed- lfcturk 
ing, of course, a third of the whole after payment of — 
the debts).* . 

DCCXJLXJ^IX. If there be among the heirs one minor, PHartpk* 
and all the rest are adults, and neither debts nor legacies, 
the estates consisting entirely of chattels, the executor may 
sell the share of the iiiinoV according to all the (authorities.)* 

And the shares of the others, according to Abu Hauifah ; so thal , 
if ho should sell the whole, the sale would he lawful according to 
him ; but it would not be lawful, according to the other tw^o (Abfi 
•Yusuf |iiid Muhammad), as to the shares of the adult sj the prin 
ciplo of the fonner being that, wlienever the executor has power tc» 
sell apart of the estate, he has power to sell the whole.* 

DCCCLXXX. The executor of a mother or I'lmuiiie, 
brother may lawfully sell movable property belong- 
ing to the estate of the deceased ; but can neither 
sell the immovable properj;y, nor can he buy for 
his ward anything but food apd raiment necessary 
for his support. 

. With regard to the executor of a mother or a brother, —w^hen a 
mother has died leaving i>rop(»rty and a minor sou and having 
appointed an oxocutoi^ or a brother has diedloa\ ing prtfpertyaiid a 
minor brother and ha\hig ap])()mted an exeeulor, the executor 
may^laufully soli anytluiig but nMr belonging to the estate of the 
deccu'^i'd, bill cim neither S(*ll the akiir, nor lawfully buy anything 
for the minor but food mid clothing, which arc uecessory for liis 
preservation.* 

DCCCLXXXI. The executor of a mother has tnafiytr 
no power to sell anything that a minor has inherited 
from his father, whether movable or immovable, 
and whether the property bo involved in debt or 
be free from it. what he has inherited from 

herself, when it is free from debts and legacies, the 
executor may sell what is the movable portion 
thereof, but be cannot sell akdr.*, 

1)CCCLXXXI1. If the estate is involvc<l in debt or in Pnnetpit. 
legacies, and the debt is such as to absorb the whole, he 
may sell tlie whole, the sale of akdr coining within his 

. • _ 

f 

Fatdwd Alaingirl, vol. vi, pp 222 & 223.— B, Big., pp. 077 — 07U. 
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power ; and if the debt does not al>sorb the whole, he may 
sell as much of it as is necessary to defray the debts. And 
as to his power to sell the surplus, there is the same dif- 
fertoce of opinion as has been stated above.* 

DCCCLXXXIII. If all the heirs of a mother are 
adult and present, and her estate is free from debt, 
her executor can sell no part of the same; but if 
the estate be in debt, he may sell as much of it as 
may be necessary for payment of that debt. 

If all the heirs are adult and present, the estate being' free from 
debt, the mother’s executor can sell no part of her estate ; and if 
the estate is in debt, the ans'v^cr to be given as l-o the power of^ 
the mother’s executor is like that in the case of the father’s exe- 
cutor, both in respect of what opini(>ns agree and of whatditFer.* 

DCCCLXXXIV. And if there are both adult 
and minor sons, and the.adult are absent, the estate 
being free from del)t, the mother’s executor may sell 
what is movable of her estate, whether it belongs 
to the share of the minor or the adult, but cannot 
sell the akdr of her estate, — the shares of minors and 
adults being in this case the sauy.* 

And if the estate be involved in debt, the answer to bo given as 
to the power of tlie mother’s executor is like the answer in tlie 
ease of the father’s executor,* 

DCCCLXXXV. If the adults are present, and 
the estate is free from debt, the (motber’s) executor 
may sell tbe minor's share of her movable estate ; 
but whether he can sell the shares of the adults, 
opinions differ, while he certainly cannot sell the 
akdr.* 

• 

DCCCLXXXVI. If the estate has to pay legacies, 
he may sell oue-thk’d of the estate to pay them ; but 
if it be debts, he may sell as much of it as may be 
sufficient for the liquidation of those debts.* 


I 


Fat4w& Alamgirl, vol. vi. pp. 222 U 223. — B. Dig., pp 677 — 67D, 



ON THE EXECUTOR, HIS POWERS, &C. 


109 


And if the estate be involved in debts or legacies, and the debts LKCToitc 
absorb the whole, he may sell the whole ; and if they do not, he 
may sell the movable and as much of the dkdr as may be neces- 
sary for the payment ^of debts, and as to thQ surplus there is the 
difference among our shaikhs already mentioned.* 

DCCCLXXXVII. Whatever has been said as to 
jbhe executor of the motllbr, is true of the executor of 
the brother .and the paternal uncle, the principle 
loeing that the power of the executor is measured 

by the power of his testator.* 

• • 

Accordftig to Mukanmad and Ahd Tusvf , — 

The e:tecutor of a brother, with respect to an infant brother, or 
one of mature age, who is ai)sent, stands in the same predicament 
as the executor of a father with respect to his adult absent son 
(in other words, ho is empowered to sell the movable property of 
tlie orphan or absentee) ; and so likewise of an executor appointed 
i)y the mother or uncle ; for as the u^otlier and uncle are permit- 
ted to interfere in the raanagenieat of the property so for as 
relates to its preservation, so also is the executor who represents 
them. — Hidfiyah, vol. iv, p. 554. 

DCCCLXXXVIII. If a father die without ap- Principlt. 
poiu^ing an* executor, the grandfather representsf 

the father. * 

• 

Becauijje a grandfather is most nearly related to the children of Rwon. 
his son, and most interested in their welfare ; wlicnce it is that 
the grandfather is empowered ti» contract the infant wards in mar- 
riage, in preference to the father's executor, notvrithstauding the 
latter have precedence of him in point of managing and acting 
with the property, for the reasons already assigned. — Hidayah, 
vol, iv, p. 555. 

JtesponHibility and Non-r(^ponsibillU/ of a Testator. 

DCCCLXXXIX. If an executor, without proof, 
’satisfies the claiui of a person against his testator’s 
estate, he is responsible for the same. But when 
he has satisfied a claim upon the same being proved 
against the estate, he incurs no responsibility.* 


* Fut&w4 Alamgfn, vol, vi, pp. 21!) \ 2215. — B. Uig . p. *579. » 

■f liitonilly ** i.s in tins sU*ad of.” or ” stands in tlie place of ” 
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A man having appointed two cxcciitoi'S, dies, and a claim is 
made against his estate, which they pay without proof ; they are 
responsible to the creditors of the deceased for wliat they have 
paid. But when an executor has paid a de^it'of the deceased to 
which there are witnesses, the payment is lawfuj, and he does not 
incur any rcsponsibjlity. Whether he can pay when two just per- 
sons testify to a debt in his prepence, but do not testify to it 
before the judge, and the debt ie denied by the heirs, — is a point 
on which “ our shaikhs liave differed ; some saying that he may 
pay the debt, and others that he may not. — Fat&w^ Alamglri/ 
voL vi, pp. 216 235. — B. Dig., p. 679. 

DCCCXC. If an executor pays the' iJebt *of 
one creditor without an order of tlie judge, he is 
responsible to the other creditors; but not so, if he 
pays by the judge’s order.* 

DCCCXCI. If, after the executor’s oxpenditjg 
the whole of the testator’s estate upon his young 
children, a claim is made against it, and is established 
before the judge and decreed by him, the executor 
is not held responsible if the expeuditm'e was made 
by order of the judge.* ^ 

When ail executor has expended ihi whole of .lu estate upon 
young children, aud notiiing reinainH, after which a claim ft made 
against the estate, and ib established hy p:o(d‘ b(5fure tdie judge 
who decrees it, can this eredit(»r make tlie executor liable t No 
mention is made of the case in the book, ]>ut it seems that, if tiie 
expenditure was made by oriler of the .ludgo, tbi* eyecutor is mit 
responsible ; whereas if it were intMle without the judge's order, he 
is liable.* 

DCCCXCII. If, by the decree of a judge, a d9bt 
has been made obligatory on a testator’s estate, and 
the executor has paid it by the judge’s order, he is. 
uot in any way re.sponsible. 

When a debt has •been made obligatory on the estate of the 
deceased by the decree of a judge, and the executor lias paid it, 
after which another debt arises against the deceased, as, for 
instance, ifhchadduga well in his lifetime, into which a beast lias 


Fatawa Alamftfri, vol vi. pp 227, 2;ir>. 2:17.— B Dig pp. G79 -fiSl. 
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fallen 80 m to make him liable for the damage, or if he had sold Lkctdrb 
a piece of armour which the purchaser returns to the executor on 
account of a defect, so as to make its price a debt against the 
deceased ; is the cxeeu|^or in any way responsible ? If he paid by 
order of the judge, ^ he is not liable ; nor is tlie judge.* 

DCCCXCIIL But tlip second creditor may have Pnnciiile, 
recourse against tlie firat for a share of what he 
received, jjroportionate to the debt, if what he 
received be still subsisting; and if it has perished in 
liis bands, he is responsible to the second jn the 
same proportion ; but the executor is nowise liable. 

Jf, on the otlieif band, the executor bad paid without 
the order of the judge, the second creditor may claim, 
either from the executor or the first creditor, a due 
{)roportion of what was received by the latter.* 

DCCCXCIV. When an executor wishes to pay p>in>'ipte. 
a debt to a creditor, and is apprehensive of other 
creditors appearing against the deceased, he may 
sell something belonging to the estate to the creditor 
in exchange* for the ‘debt, and will not then be res- 
ponsil^le should auotlier creditor appear as appre- 
liended,* 

UOC'CXt’V An ox<‘cutor may give out the property of a Pnuapie. 
minor in imzamlHit, but ho cannot la\\'fully give along lease 
of part of the deoeased’s estjitc for tlie payment of debts ; 
nor lend the jiroperty of a minor according to all reports ; 
and if ho should do so, he would ho resjionsihlo.* 

• 

When an cxccirtor soils ^ho orphan’s property to himself, or 
^»s o\^u to the orphan, the sale is law^ful according to Abd Hauifah 
and Abu Yusuf also, by one report, ^hen the sale is obviously for 
the boiiefit of the orphan, though luilawful when not obviously 
for hia benefit. According to Muhummad and Abu Yusuf by 
anotJier, and more probable report, such a sale is unlavsful under 
any circumstances.* 

" Fatdwa Alamglif, vol. vi pp 227, 235 >37 -B. Dig , pp (>79—681, 
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DCCCXCVI. Wlien an executor of two orphans 
sells the property of one of them to the other, the 
sale is unlawful.. So also, when he authorizes them 
to enter into such a transaction wi'th each other, and 
one accordingly sells his property to the other, the 
sale is unlawful,* 


* Fatdwd Alamglri, vol. vi, pp. 227, 235, & 237.-'B. Dig , pp. 679— C8l 



LECTURE LV 


ON WkKP, Oft APPROPRIATION. 


Wakf, in its primitive sense, means detention. In the 
language *01 the law (according to Ain't Han{fah)t it signi- 
fies the appropriation of a specific thing in such a way that 
tlie ap^ropriatof’s right in it shall .still continue, and the 
advantage thereof will b(‘ applied to cliai’itahh' purpoKses or 
other good olyeots.* ^lie approj)riator is held to be at 
liberty to resume it, and the sale or gift is consequently 
lawful. But the a]>propriator’s righL to all this is extin- 
guished as soon as the judge his ]>ronounced a douA'ee."|“ — 
Vide Hidayah, vol. ii, p|) 384, 335, 337 &r 338. 

According to the two «lisci]>les, however, wakf is the 
detention of a thiilg in the im])lied ownership of Almighty 
God,* in such ^ manner that its profits may revert to, or 
l>e applied fur, the benefit of mankind, and the appropriation 
is obligatory, so that the thing appriipriated can n('ither be 
sold, iu¥r givcm, nor inherited.^: In the Aynn and Yatdmd it 
is stated that the fatwd, or decision, is in confoi-mity with the 


* Mr Hamilton has unneoossarily rc'stricteil the lejfal meaning to appro- 
priations of a ■* pious or chan table nature'* (IIMayaU, vul. ii. note, p. 3:J4) ; 
and he has been followed by Sir William Macnaghfcen, who renders the 
wowl {traAf) by ondowraonU^.’* lint bo ^een hereafter that the 

term is mm'C oompreheusive. and includes settleinonts on a person’s xt Jf 
and children. — Note by Mr. BatUio, ]>. 

^ t There are two ways, however, in which it may||be made obligatory * 
one ia by the order of the judge making it so, find the other by the use of 
words of bequest in its constitution, as by saying “ T have bcjjueathed the 
produce of my mansion,** in which case also the appropriafeon becomes 
obligatory. — Fatawa Alamgiri, vol ii, p. 454. — B. Dig., p. 550. 

t According to the two disciples, 'n'aJtf eigniiios the appropriation of a 
particular article in sucdi a manner as subjects it to the rules of divino 
property, whence the appropiiator’s right in it is extinguished, ami 
it becomes a property of G^, by the advantage of it resulting to his 
creatures. The two disciples, therefore, l^>ld the appropriation to be 
absolute ; and, consequently, that it cannot be resumed, or disposed of by 
gift or side ; and that inheritance also does nut obtain with respect to 
it, — Hid&yoh, vol. ii. p. 335. • 
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opinion of the two disciples * The Hidayah, as usual, gives 
the signification of wakf both by Abfi Ilanifah and Ins two 
lUsciples, Abli Yusuf and IVIuhammad, and then the argu- 
ments on both sides by saying, ** Thus the term ‘ nnilcf' in 
its literal sense, comprehends all that is mentioned both by 
Ilanifah and' by the two discij)les. Now, such being the 
case, no preference can be giyen to the^iencts of one party 
over those of the other, as drawn fj*om the meamriTtg of ' 
term : this preference, therefore, must be given as drawn . 
from arguments .*' — Vide Hhldyah, vol. ii, pp. 3^5 — 330. 

But it is clear from the following ]>a.ssage tliat the autlihr 
of the Hidayah givtvs preference to ilie do(*trimj of Abii 
Hanifah: — ‘'AVith rcsj)ect to what is re])ortcd from Hani- 
fah.f that ‘the appropriators right of propeity is extin- 
guished by a decree of the magistrate/ — our author remiirks 
that this is approved doctrine, as such a decree^ removes all 
difference of opinion.*’ — HiddyaJi, vcd. ii, pp. 337 Ai 33S. His 
giving preference to the doctrine of Abu Ilanifah can also 
be concluded from his citing the arg\nncnts of this lawyer 
a ftcr those of his two disciplch (Abii Y usuf and Muhammad ).J 

So, according to Abfi Hanifah, the right of the ai^projul- 
ator aliates a? sO(Ui as the judge has pronounce I his decr(*e. 
The way to obtain which, say the compilei-s of Fcitdwa Alam- 
giri, is for the ])r(>prietor todeli\cr the sul j(^ctof thc'ifWi/to 
the 'inutauHilli, or superintendent, and them to reejuirt it l>aek 


* FaUwa Alam^frl. vol, ii, p. B. Diff.. p. TmO. 

The right of the appropriator ceases, in the opinion of Abu Yuhuf and 
Muhammad (without the order of a ; it, ho’wever, dooH so, according 

to the former, on hi8 merely Hjicaking the word : but. according to th«j 
latter, it does not cease till the appointment of a or govcrnoi, and 
the delivery of tlie property to him. ITie opinions of the learned seem 
to be nearly balaiice<i between tbom, two authorities declaring that the 
fatwd is with Abu Yuanf, while two more allege that it is with Muham- 
mad. — Fata\id Alamgiri, vc^. ii. p. 45^. — B. Dig., p. f»r>l. 

t It is reported by Kad a rf from Hanifah, that the appropriator's right 
of property is not extinguishc*d. exc(‘pt where the magistrate so decrees, 
or where the approjiriatibr himself suspends it upon his de<jease, by declar- 
ing “ When I die, this house is appropriated to such a purpose," (and so 
forth). Abd Yusuf alleges that his right of property is extingui»he<l upon 
the instant of his saying “ I have appropriated,"— (and sueh also is the 
opinion of Shdjii), liecause that is a dereliction of property in the same 
manner as iH 4 inkmUnmi . Muhammad says that it is not extinguished 
until he appoint a proeprator, and deliver it over to him . and decrees are 
passed upon this principle. — Hid6yah, vol. ii, p 337, 

J \ idf p. 42, Lecture I delivered in 1873, 
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from him on the ground of the appropriation not being Lecturk 
obligatory ; whereupon the judge may pronounce his decree 
that it shall bo obligatoiy, and it becomes so accordingly. — 

Vide Fatdwd Ahupgiri, vol. ii, p. Dig., p. 550. 

Thus the appropriation becomes valid, that is absolute, Conclusion, 
according to the various oi)inions of the threo%great lawyers, 

— ^according to Abti Hanjfah, in consequence of the appro- 
priators declaration, and the magistiate s subsequent decree, 

— ^according tf> Abu Yusuf, by his simjde dc(‘laration, — and 
arcording t(» Muhammad, by his declaration and delivery to 
a procurator. It passes out ol* the possession of the appro- 
j)riator*, nut yet it does not become the property of any 
other person if fhis were the case, it would follow 

that it is m)t in a state of detention, but may bo sold in the 
same manner as other* propci*ty ; and also, because if the 
person or j^ei-soiis tf) whom it is assigned were to become 
the propi^iifor of it, it would follow tliat it could not after- 
wards [)ass out of his possession in consetiuence of any 
condition stii>ulated by tl)C former propi*ietor, — whereas it 
is not so, for if a ix'rson were to a]>propriatc a dwellimj- 
house (for instance) to the poor of a particular tribe, and 
the p<yverty of any one of those were afterwards i*emoved, 
thb right in ii passej? to the others, which it could not do if 
this person were a pro}}^ne(or — Vufe llidayah, vol. ii, p, 339. 

Derisions r to he in hath ways, P%'eference, hme- 

(ver, s/^nns' to be fjiven tip the opinion of Mvlutnunad, See 
the Foot note at page 114, and llidd^ali, vol. ii, p. 337. 

DCCCXCVII. The pillars or essentials of wakf Prinapk, 
are special words declaratory of the approjiriationf 
by the owner (a). 

,(«.) Such as have given tlus luy land,” or “bequeathed 
it as an appi'opriatcd or jiuqiotual sndaknh (cbarit3’).”t 

D0C0X(?VI1L The legal effect of Widj\ according to the Principle. 
two disciples, is “an abatomont of the propviators right of 


♦ "WTicn the property has poBsod out of the npproprialor whether by 
decree of the jndffe. according to Abd Uanffah, t»r by the more ajipnipri- 
aiion, according to Abd Yu^uf. or by the a]>propriation and delivery, 
acconling to Muhammad, it does not enter into the })roperty ol tlie persona 
for whose benefit th(‘ appropriation is majte. — Fatdwa Alamgirf, vol ii, * 
p, ir>5.— B. Dig., p. 551. 

f Fatdwd Alamgiri. vol ii, pp. 451 A 455 — B, Dip., i>p. 151 k 162. 
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property in the thing appropriated in favor of Almighty 
God,” and, according to AbA Hanifah, “ a detaining of it in 
the ownership of the appropriatov, but without the power 
of alienation,”* and “ bestowing of its produce in charity .’’■f' 

I* 

Cotiditioifis, 

DCCCXCIX. Among tbo conditions of wakf 
are — “ understanding ainl puberty on the part of the 
appropriator — -as an ap])ropriation l)y a hoy or 
insane person is not valid. Freedom is also a 
condition, but not so Lsidm.f * * 

DCCCC. It is also a condition that therb be a 
nearness, that is, relation between the appropriator 
and the objects of the appropriation.f 

So, appropriation by a Muslim or a Ziinmi for a lemp/c, or 
cfiurch^ or for the poor of the cuemy, is not valid.t 

DCCCCL It is further a condition that the thing 
appropriated he the ap])ropriator’s property at the 
time of the appropriation (6).f 

(h.) So that, if one ^vere to URur}i a piece of lamt, appropriate, 
and then purchase it from the owner, and jifiy the jinoo, com 
pound with hirft for other property, which is actively delivered 
up, it would not bo a imd'f. When a m.in iitiikos au npjiropriation 
for certain good purposes of land belonging to anotlier, and then 
becomes the proprietor of it, the wtdj i'* lu^t lawful, though it 
would become so if allowed liy tlie proprietor. And if a beijuost 
were made of land of which tlie legatee immediiite^ly makes a 
wakf, after ^vhlcli the teatator dies, the land is not widf; or if a 
donee of land should make an appropriation of it hotbre taking 
possession, and should thou take possession, the would nDt 
be valid. Yet, if possessiou were takeA ol’ laiul, given under an 
invalid gift, and it were then made a wa/f, it would be lawful, 
the donee being responsible for its value ; and if one shouhl pur- 
chase by an invalid sale, take possession, and then make an npprr>- 
priatioii of the siibject'of sale in favor of the jioor, the /caZ/ would 
bo lawful, subject to the like responsibility for its value to the 
seller ; but if the appropriation were made before taking posses- 


•' This, however, is till no decree is pronounced by the JCdzC 
f Fat&wd Altunglrf, vol. ii, pp. 4r>4, 465, 457,— B. Dig., pp. 451, 462, 664, 
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sion, it would not be lawful. When a man bujH land by a lawful bacruBs 
sale, and maAcs an appropriation of it before taking poBsession 
and paying the price, the matter is in suspense until he pays the 
price and takes poasossioii, when tho lawful ; hut if he die 

without leaving any property, tho land is to be sold, and the wakf 
is void. And if *a right is established in the property, or it is 
claimed by a shaft, under his right of pre-em^ion, after the 
^purchase has been made, the wqjf is void.* 

, DCCCCII. It is not necessary that there should i'^inapie. 
be an entire freedom from the rights of other parties, 
for instance, in cases of pledge and lease, (c).* 

(c.) So that if ono were to give a lease of his land, and then Illustration, 
to makef a wakf of* it before the c'tpiration of tho term, the wakf 
would be biudiug acconliiig to its coinlitions, but tho lease would 
not bo void ; and, on the expiration of the term, tho laud would 
revert to the purposes to wliich it was appropriated. lu like 
mauner, if a niau should pledge his land, .lud then appropriate it 
before rodceining it from tho pledge tho land would not be with- 
drawn from the pledge ; and if it should remain for two years in 
the hands of the pledgee, and then be redeemed, it would revert 
to the uses for wliieli it wiis appropn«itcd. Even though the 
pledgor* should die before the redemption, yet if he leave enough 
Uf recl^om tho land, it is to lie redoemed, and the wakf it> obligatory. 

But if he shohld not loUve enough for that pnrjiose, the land may 
bo sold, and the wakfin vAd. In the case of a lease, when cither 
of the contracting ]»artios dies, it is void, and the land immediately 
become^ 

DrCCCin. E\Tn tliougli the pledgor should die before Pnnnpio. 
the redemption, yet if he leave enough toredi^em the land, it 
is to be redeemed, and the irakf is obligatoiy But if he 
should not leave enough for that ])urj>ose, the laud may l>o 
sohl, an<l tho wedf is void. In the ease of a lease, when 
ei<ib^*r of the eontraetiug parties dies, it is void, and tho 
land immediately beeoun^s wakff 

• DCCOCIV. It is also a condition that the party Prweipk. 
making the appropriation is not under inhibition at 
the time, either for facility of disposition, or debt.* 

DCCCO V. The absence of uncertainty is also required ; Principle. 
and if a person were to appropriate anything out of his 
land, without naming it, the appropriation would be void, 


• Fatdw6 Alamgirf, vol, ii, pp. io7 & 168* — B. Dig., pp. 554 k 665. 
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though if it were the whole of hie ehare, without naming 'Qie 
portion, it would be lawful on a favorable construction (d).* 

(d.) A man makes loakf of his land, on which there ore trees, 
excepting trees, — it is not lawful ; beoanse the trees, being 
excepted, with their sites, what enters within the««%d/ is unknown. 

DCCCCVl. An appropfiation is not complete 
according to Ham'fah and ‘Muhammad, unless the< 
appropriator destine its ultimate application to. 
objects not liable to become extinct {e). — Hidd}*ah, 
vol. ii, p. 341. , , 

(e.) As where, for iustanco, a man destines its application 
ultimately to the pitor- (as by saying — i appropriate thift to such 
a person, and after him to the poor ”), because these never become 
extinct. — Ihhl. 

DCOCOVII. If a person api)ropriatc land, and it should 
afterwards appear that an iudetinite poHion of the land was 
the propeHy of another fKjrson, the appro jiriation is void 
with respect to the remainder also, aeeording to Muham- 
mad (/). If, however, it should ap])ear that another is 
entitled to a jiortion of the land, of a and nqt of an 

undefived nature, in this case, the appropriation is no^ void 
with respect to the remainder (</). — Hidayah, Vc^L ii, p. 340. 

(/. ) Because, m this instance, the separation into indeJittUf 
divuwm is associated with the appropriation, .which^ is con- 
sequently invalid, in the same laanner as a gift.f — Ibid. 

{g. ) Because of no iudefiiiite division oxi.stiug in this instance : 
and gifts and charitable donations are also subjects to the same 
analogy. — Ibid. 

DCCCC VIII. It is also a condition that the appro- 
priation be at once complete and not suspended on 
anything (A).* . 


* Fai6w4 Alamglri, vol. ii, p. 458. — B. Dig., pp. 555 & 556. 
f It is otheiwiBO where a donor resumes a part of his gift, or whore 
the keire of a donor, who had made the gift upon his death-bod, resume 
tt^thirde of his gift after his decease, for if a person, upon his death- 
make a gift or appropnation of tho whole of his property, and the 
heirs resume two-thirds, still tho gift or appropriation is not rendered 
void, because, in this instancy the separation into indefinite divisions is 
Mtprrrenfient, and not ahHoclaud; that is, at the time of the gift or appro- 
priation the article was not divided into undofinod portions, but became 
so afterguards,—- Hiddyah, vol. ii. pp, A :i4]. 
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(A.) As, if one should say my son arrives, my mansion is LKcnmB 
a charity appropriated to the poor,” and the son should arrive, 
the mansion docs not become waJef. And if one vrere to say 
“ This my land is charity if such an one pjpase,” and the person Illustmtian. 
referred to should indicate his pleasure, still the tvakf would ho 
void. But when one has said If this mansion be my property, 
it is appropriated as charity,” the appropriation *18 valid if the 
•mansion actually be his propert 3 i at the time of speaking ; for the 
suspousion is here on a condition that is actually fullilled, and 
•there is no contingency. A man loses his property, and says If 
I find it, by God, I will make a wahf of my land,” and he finds 
tlie property, it is incumbent on him to make a %vaJcf oi his land, 
for tlio benefit of those to whom it is lawful for him to pAy zakdt, 
or poorWatc ; and if he should make it for those to whom it is 
not lawful ‘for him to pay zakdUy the 'tmkf irould not be valid, nor 
he be released from his vr>w. If he should say “ When such an 
one arrives,” or “ If T speak to such an one, this my laud is 
charity,” it is obligatory, being in the nature of an oath and a 
vow ; and if the condition happen, it is obligatory on him to 
bestow his land in charity, but this is*not an approprsation. When 
a man says If I die of this my disease, I have made this my 
land it is not valid, whether he die or recover ; but if ho ^ 

should gay Jf I die of this my disease, make this my land wakf,'^ 
it is lawful. Tlio difference is, that the latter expression amounts 
to a conditional appointment of an agent, which is lawful.* 

DGCCCIX. It is* further a couditiou that tliore Principle, 
be no stipuhition in the wakf for a sale of the pro- 
perty and expenditure of the price on the a])proj)ri- 
ator’s necessities; and if there be so, the wakf\s 
not valid.* 

DCCCCX. Perpetuity is also among the con- Pnticipie. 
ditions of tvakf according to all opinions, — though, 
according to Abii Yuguf, the mention of it is not a 

, condition, and this is correct (i).* 

• 

(i.) A man appropriates his mansion for a day, a month, or Illuatration 
any specified time, without fiirthcr addition, — the wakf is valid 
and perpetual. But if he should say ** This my land is a aadakah 
appropriated for a month, and when the month has expired, the 
wakf is void,” the wakf would he void immediately according to 
Hallul I because perpetuity being a condition, limitation to a par- 


• Fatdwa Alomgirf, vol. ii. pp. 457 A. 158.— B. I)ig., p. 556, 
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ticular time^ is not lawful. If oue should say This my laud is 
a sadakAf appropriated after my death for a year/’ without far- 
ther additiou, the appropriation would be lawful in perpetuity for 
the benefit of the poor, for the words have the moaning of a 
bequest. And if one sliould say ** This niy laud is a sadakah, 
appropriated to suoli an one after my death for a year, and when 
the year has '■expired the appropriation is void,” it would be a 
bequest after his death to the person referred to for a year, and 
then it would become a legacy to the poor, and its produce would 
be distributed among tliem. But if he should say My land is 
appropriated to such an one for a year after my death,” without 
further addition, the produce would be to him for a year, and 
then it w’ould revert to tlio heirs.* 

According to Ahu Hani fall and MnlunnvuAAl , — , ‘ 

DCCCCXI. It is further a condition, that the 
ultimate destination to wliich the rent or produce is 
to be applied is one that can never be cut off or 
fail, and, unless such be mentioned in the wakf^ it is 
not valid.* 

But, according to Abu Yusuf, the mention of it is not a condi- 
tion. Nay, the %va1cf is valid ^ in his opinion, though a purpose is 
mentioned which is actually cut off or fails / for, m that ease, the 
rent or produce would revert to the jioor, which muit bo supposed 
to be the appropriator’s design, though be should fail to mention 
it.* * 

DCCCCXII. Further, it is required that the 
subject of the wakf be either o/*dr,f or a mausion. 
So that the wakf of anything that is movable, 
except beasts of burden, and arms, is not valid (unless 
accessory, or customary).* Vide post, pp. 123, 124. 

As to an option being annexed to a waJef^ Muhammad is of 
opinion that no option should be annexed to it, and in case the 
condition of option is annexed to a wal\f, the wakf would not be 
valid, though the condition itself is cancelled. { But Abd Yusuf, 


* Fatdwd Alamgirf, vol. ii, pp. 457, 458 & 460.— B. Dig., pp. 557 & 568. 
t The strict meaning of the word is *‘a space covered with buildings/* 
BO that pTOperlj spealung the term is not applicable to iiayat. FatSwd 
Alamg^, voL iii, p. 605. But acoordinj^ to the Kifdyah (vol. iv, p. 940) 
and ihe Indyah (vol. iv, p. 263), akdr, in the sense in which it is liable to 
pre-emption, includes a Zayafi ^ 

t The opinion of Muhammad being cited in the Hiddyah after that of 
Abd Yusuf, seems to have been approved by that au^ority. 
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BiftSntqliig that a ecmdition of option in &Tor of the ap|mq>riatdr Immrm 
for three days is valid. They both, however, were agreed with 
regard to the vHxkf of a nuat^ made on the condition of the 
apprcpxiotor^s haying^ an option, that the would be lawipiil 
and the option void.** 

If the appropriator reserve to himself a right of changing the 
lands he appropriates for any dther lands, at pleasure, it is lawful 
*accordlng to Abl Yusu£ Muh&mmad maintains that the appro- 
^priation itself is valid, but that tho condition reserved is void, 
because the condition does not prevent on extinction of right of 
property; and the appropriation is consequently complete, because 
of *the estidction of this right ; but the as being invalid, 

is void, in tho same manner as the reserve of a right of change, in 
the founhation of i mosque, is void. — Hidfyah, vol. ii, p. 351. 

The wo'i^h hy whieh wakf is, and is not, effected, 
DCCCCXIII. Wakf^ or appropriation, is effected Pnn^pit^ 
by tihe expression of the word wakf (detention or 
appropriation), combined with that of sadakah^ or 
charity (./); or the expression of the word wakf 

alone is sufficient for the purpose (g*). 

• * 

(/.)• When a person has said *‘Tliis my land is a sadakah, or Ulo^trationa. 
charity, freed and perpefu^l, during my life and after my death,” 
or “ This my land is a Hdakah, appropriated, detained, and per- 
petual, *during my life and after my death,” or This my land is 
a Badakdh, detained and perpetual during my life and after my ' 
death,” the loud becomes a wakf, lawful and obligatory for the 
benefit of tho poor according to all opinions. And if he should 
say a sadakah appropriated and perpetual,” it would be lawful 
according to the generality of “ our ” learned men ; or if he should 
say a sadakah appropriated,” or a sadakah detained,” without 
saying ** perpetual,” the laud would become a wakf according to 
all who consider appropriation lawful, because a perpetual sadakah 
is established which does 1 l^t admit of cancellation. The words, 

• *‘Thismy land is a sadakah, appropriated to what is good” or 
** to good purposes,” also amount to a wakf* 

ig,) Though no mention be made of sadakah, yet if isaJcf 
is mentioned, as by a person’s saying ** This my land is wakf," or 
** I have made this my land wakf," or ** appropriated,” the land 
would bo a waJef for the poor according to Abti Yusuf. And 
Sadar-ush-Shabid and tho Shaikhs of Bulkh have said, Decrees 

• # 

* Fftfc&wd Alomglri, vol. ii, pp. 46?> & 400.— B. Dig,, pp. 557 Sc 658. 

R 
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tFCTiTiat are giveii on the opinion of Abti Yusof^ and we decree aocording 
to it ; also, from regard to onstom.” And if he should say 
is appropriated to Almighty God for ever/’ it would be kwM 
without the word $adflkakt and would be a mikf for the poor. 
The word todkf^* alone, or in combination ^th habf, estabrnhee 
a ioakf according to the approved ppinion, vhi^ is that of Abd 
Tusuf. If OTti should say ’^1 have i^de this my land prohibited,’^ 
or it is prohibited,” that would ^ the same in the opinion of 
Abd Tusuf ; according to Abd Jaafar, as if he had said ^’appro* 
priated.” If a person should say This my land is appropriated 
for such an one,” or ^'on my son,” or ^‘tho poor of my kindred, 
being good persons,” or orphans, and the appropriation of it is 
not to he reversed,” it would be no teal/ according to Muhammad, 
because it is for a purpose that may be cut off €|r fad, and is not 
perpetual: but it would be a teal/* according to Abd Yusuf, 
because the making of it poipetual is not a condition with him. If 
one should say My land,” or ** my mansion is a sadakah, appro- 
priated for such an one,” or the children of such an one,” they 
would be entitled to the produce while they lived, and after their 
decease it would go to the pour. If one should say ** My land is 
iadaJeah for God,” or appropriated to Almighty God,” it would 
become wakf. So also, if ho were to say My land is appropriated 
for a good purpose,” it would be as lawful as if he had said a 
sadtikah appropriated.”^ ’ * 

1 

Remarks. There is a distinction between a and a vow, and it is as 

follows ; — A man says This my land \e9adukah ; ” this is a tiorr, 
or vow, to bestow in charity ; and if he bestoiv the speoige thing 
* or its price, it is lawful. And if he say “ 1 have made a sadcthdi 
of this my land on the poor,” there is no waJef^ but a vow which 
obliges him to bestow the specific thing or its value ; and if he do 
so, he is absolved from his vow ; but if not, the land may be 
inherited from him, and the judge cannot compel him to apply it in 
charity, for what he has said is in tbo place of a vow. Nor if he 
should say This my laud is sadakah for good purposes,” would 
this be a wakf% Nay, it would be a vow. And if the words wtire 
I have given the produce of this mjl^ mansion to the poor,” it 
would be a vow to give the produce in charity \ or if the words were 
^^I have given this my mansion to the poor,” it would be a vow to 
give the mansion itself And if he should say Sadahah not to bo 
sold,” it would be a vow of charity, not a waf^. But if he were to 
add ^’not to be given, and not to be inherited,” it would be a 
wdkftoT the poor.* 


I 


* Fat&wA Alamgfrif vol. ii, pp. 460 & 461.— B. Big., p. 669 k 560, 
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On proper ovXyectB of woikf or appropriation, amd of 
wnat ihiTtga apprcpriaiion ia or ia not lawfvl, 

DCCCCXIV.. An appropriation of akdr* is law* 
fttl^ — as of lands, mani^ons, shops; so also of every 
movable that may be accessory to it Xo).t 

(a.) As whon a man has ap^priated his land with its slaves^ 
t cattle and implements of husbandry. But when a person appro-^ 
priates his land with the slaves and cattle at work thereon, he 
ought to mention thei^ and specify their number; send should 
further maLe it a condition that they are to be maintained out of 
the produce ; th(}ugh if he fail to do so, they are to be main- 
tained notwithstanding. But when their maintenance is made an 
express condition, it isHo be continued as long as they live, 
though they should be sick and disabled from working, unless it 
be added *^for working on the land.”t 

DCCCCXV. With regard to movables, when de- 
signedly appropriated, if they are beasts of burden 
or weapons of war, the wak/ of them is lawful (A).f 


iAsnotatioss. 

dccc&iv, dccGCzv. The appropriation of /bad is lawful ; because several 
of the FrbphersVotnpauiozis appiopriated their lands; but the appro- 
priation of movable property is altogether unlawful, whether purposely, 
or as a dependant. This is the opinion of Hmifah. Abd alleges 
that if a person appropriate lands, together With the cattle and slaves 
attached to them, it is lawful ; and the same ot all instruments of hus- 
bandry ; because those are all dependants of the soil in the fulfilment 
of the design ; the appropriation of these, therefore, as dependants of the 
land, is lawful ; for many things are admissible dependanily^ which are 
not 80 poeitMy; thus the sale of wine (for instance) by iUelf is 
* unlawful, whereas along with land it is lawful ;-»and in the same man- 
ner the appropriation of the beam of a honse is unlawful, whereas along 
with the house it is clearly legal. The opiuiop of Uukammad, also, 
accords with that of Abu Yusuf in this point.— -Hidayah, vol. ii, 
pp. S4i2 & 843. ^ 


* See the fooirnote at page 120. 
f Fat&w4 Alaongfil, vtd. ii, p. 462.— B. Dig., pp. 661 k 662. 
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liBoruBK DCCOOXYI. As to other things tlian the above, if ^ey 
atc not such things as it is not tlie custom to appropriate, 
the mikf of them is unlawful. When, again, they are such 
as it is customa^ to amropiiate (jfurtfn/for instance), the 
wahf of them is lawful accord^ to Muhammad, whose 
opimon is approved by the greaP body of the learned, and 
has been adopted for the fatwa.^^ 

niiutraikm. The appropriation of things which are consumed in using, such 
as gold and silver, or eatables and drinkables, is not u^wfiil 
according to the generality of the lawyers ; but by gold and silver 
are not to be understood dhidrs and dirhams^ or what 's not oroa- 
moxit And if one should make an appropriation of difAams or 
things estimated by measure, or clothes, it would not be lawM. 
But it is said that in places where this is customary, decrees arc 
« given in favor of the legality of the appropriation.* 

If it be asked how, that Is, how can the money be applied 1 it is 
answered that the dirhams may be lent to the ];K>or and taken back 
again, t or given in mazdrahgi, and the profit laid out in charity ; 
and wheat may be lent to the poor to sow and then taken from 
thorn, and clothes lent to them to wear when necessary, and then 
taken back.* 

Annotations. 

dccccxri. It is not lawful to appropriate^ movables, the appropriation 
of which is unusual or uncommon according to o'lr doctors. The argu- 
ment of our doctors is that appropriation reqiures perpetuity according 
to what has beeu already stated ; and this cannot exist in movabUs^ 
since these are not of a lasting nature : analogy, therefore, suggests that 
the appropriation of movables in general is unlawful : — it is admitted, 
however, in some articles, (although contrary to analogy), because of the 
traditions already recorded,— and in other articles (such as exes, sows, 
and so forth), because of uiilUy : but the appropriation of furniture, 
clothes, and slaves is unlawful, as being contrary to the suggestions* of 
analogy, because they have neither tradition nor utility to support the 
legality, and therefore resemble dirham and dindrs, — Ilidayah, vol. ii, 
p. 844. 


* Fat4w& Alamgirf, voL ii, p. 402.— B. Dig,, pp, 501 Sc 562. 
f Without iniereat is implied.— If the money were laid out in Qovem- 
ment securities, or the like, and the interest or dividends applied to the 
puiposes of the wak/f it does not appoar to me that the objection would 
ap^y, as in the buying and selling of these thoro is no exchange of things 
of the same kind ; and it is by no means uncommon for Musalmfos m 
India to take Interest in that way,— Note by Mr. Baillia 
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DCOOCXVII. Confosion in things {nmthdd) that **f5?** 
do not admit of partidon does not prevent the 
vaiidity of a teak / ; and on this, point there is no 
jUfferenoe of ppinion.* 

For the mk/ of half a t&th is lawful, tboaglfit be oaJUsed. 

ISvt the ufaJ^ of an undivid^ share in a tbiu/^ that admits of 
* partition is not lawful according to Muhammad^ whose opinion 
. has been adopted by the learned of Bukhara. The moderns^ 
however, decide according to the opinion of Abd Yusuf, who said 
that it was lawful ; aud that is approvecLf Hence, — 

" DCCCCXVIII. The wakj^oi an undivided share 
in a tiling that admits of partition is also lawful.* 

However, — 

DCCCCXIX. poth doctors agreed in negativing ■^'■•****' 
the wakf of a mushda (that is, a thing not divided) 
for a masjid, or a burial grouftd, whether the property 
he susceptible of division or not.* 

DCCCCXX. ^ They were also agreed that if the 
whold of a thing* be appropriated, and a partition is 
subsequently decreq^d, it is not lawful.* But, — 

Annotations. 

dccccxtiiL The appropriation of an undivided part or portion is 
lawful according to Abu Yusuf. Such as the half, or the fourth, of a 
field, house, &c. — Hidajah, voL ii, p 339. 

Abd Yusuf also maintained that the wahf of a mvshiia is valid, while 
Muhammad was of a contrary opinion. — Fatawh Alamgiri, vol, ii, 
p. 434.— B. Dig., p. 351 . 

dccccxx. When one has appropriated his share in land held in joint 
ownership, the person with whom a partition is to be made is the partner, 
hnd, after his death, his executor. Aud when a person has appropriated 
half of his own loud, the proper party to make a partition is the judge ; 
or if he sell his remaining share, the purchaser may make the partition, 
and the seller may then purchase back the share from him.— Fatawa 
Alamgfrf, vol ii, p. 466.— B. Dig., p. 364. 

* Fat&w6 Alamgfrl, vol ii, p. 466.— B. Dy., p, 664. 

i According to the law officers of the Sudder Dewanny Adawlut of 

Calcutta (Beports. vol 1, p. 214) the whole series or expoeitioiLS 

of the law, coinaide with Abd Yusuf cm this point. 
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DOGCGXXI. When the judge has giiren his 
— I. decree for the validity of a tcoAf of mttshad^ his 

priMipu. decree is operative, as in all other matters on whidh 
there is a difference of opinion.* * . 

Illustration. lA person Appropriate his share in partnership lands, he mnsiv 
divide it off, and detach it fn>m tho^d of his partner. If, on the 
other hand, a person appropriate' the half (tor instance) of his * 
own land, in this case, the Kdzt is to divide it off, and alienate it . 
from the appropriator. For the appropriator is not at liberty 
himself to divide off the portion of land which ho has appropriated, 
or to separate it from that portion which he has not appropriates, 
because one person is incapable of himself making a' division and 
thus giving to himself since division can take place only f^tween 
two* — Hiddyah, vol. ii, p. 345. 

prheipu. DCGGGXXn. Upon an appropriation becoming 
valid and absolute, the sale or transfer of the thing 
appropriated is unlawful according to all lawyers.-— 
Hiddyah, vol. ii, p. 344. 

On ika Purposes far which a Property may he a^ppropriated. 

Prindpu. DCGGCXXIII. Au appropriatiou for the kibdred 
of the Prophet is lawful according to the most' ap> 
proved opinion.f * 

Prine^ DGGCGXXIV. An appropriation for travellers is 
lawful; but it is to be applied to the poor among 
them exclusively of the rich.f 

And if one should say 'Ho perform the h/uf every year with 
the produce,” or "to bestow every year in charity instead of my 
sins of omission,” or "to pay my debts,” it would be lawful, if the 
ultimate destination wore a perpetuity for the poor. So also if 
he should say "My land is a sadakah /appropriated for jihdd, or 
leligiouB wars,” or "shrouds for the dead,” or "digging their 
* graves,” it would be lawfujLt *■ 

Prisd^, D(X/CCXXV. An appropriation for sii/fe is not lawful 
according to some ; but others have said that it is lawful, 
and that the produce is to be expended on the poor among 
them. This opinion is correcit 


* Fat&w& AlamgW, vol. ii, p. 466.— B. Dig., p. 664. 
t Fat6w4 AJmgfxt, vol ii, pp. 467 & 468.— B. Dig., pp. 666 & 667. 
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Whalt i$ indnded in teoJef wUhotU expreaa mention, omd humm 
what is not ao indu^. 

DOCGGXXy|. When a mansien has been appro* pnne^ 
printed without mentioning that it is with a^ its 
rights, and every thing smml and great belonging to 
, it, or in or ofi% every ibing that would be included 
in the sale of it is included in the wakf. So also 
* in tlie wakf of shops^ every thing is included that 
would be included in the sale thereof.* 

* ww * ♦ 

DCCCCX:^VII. In the toak/ofn land the buOd- Principle* 
ings and trees standing thereon are included therein, 
but not the fruit then on the trees : nor tlie crop if ‘ 
the land has already been sown. Canes and other 
plants that are cut annually are not included, but 
such as arc cut biennially are included in the wnkf 
of the land. 

Ehasstf has mentioned in his book on wakf^ that when a man in illustrations, 
good hdblth has mad^ an appropriation of his land for specified 
purposes, and^fter these for the poor, the buildings and the palm 
and other trees on the l&nd are included in the wahf. He has 
also mentioned that fruit is not included in an appropriation of 
trees ; ivpd most of our ” Shaikhs are of that opinion, and it is 
correct. And if one should say ‘‘ I have appropriated this my 
land as a sadakah, with its rights and all that is in it and of it,” 
and there happens to be at the time fruit on the trees, he ought to 
bestow the fruit in charity on the poor, thorigh not by way of 
I took/, but by virtue of his vow, on a favorable construction, and 
what is subsequently produced is to bo applied to the purposes 
specified in the wakf, And if he should say “ My land is appro- 
priktod as a zada^ after ^my death to the end, that what pro- 
duce God may cause to come out of it shall bo to the servants of 
*God,” and thou dies leaving fruit actually on the trees, the fruit 
docs not enter into the bequest by virtue of the waJef* 

Vnien land is appropriated which has beetf sown, the growth is 
not included, whether it have any value or not. Canes aud other 
plants that are cut annually are not included, but such as are cut 
biennially are included in a wakf of the laud.* 


Faidw6 Alamgirf, voL ii, p. 466,— B. Big., P> 663. 
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XiBCtORK 

IV. 

Prheipie* 


Principle, 


Example. 

Principle. 

HlQstration. 


e 


^ DCCCCXXVni. Wien a man lias appropriated 
his land without mentiomng a right of water or way^ 
both are included pn a favorable construction.* * 

Because loud is not appropriated except on account of what it 
will produce^ and for that purpose both are included.* 

^ Mills in a field (Zayai), whether water or landmills^ and Per- 
sian wheels and buckets used fof mising water, are included in 
the appropriation of it.* 

On Dishurse'nicnta with respect to a 'ivahf property. 
DCCCCXXIX. The income of a wakf jis to be 
expended in the first place on necessary repairs, 
whether the appropriator has made it & condition or 
I not; and next, if nothing else has been specified, on 
such things as are nearest and most essential to the 
general purpose of the appropriation («).* 

{a.) As, for inflfance, in providing an Im^ for a Tnatoid^ or 
place of worship, and a professor for a madrasah, or college.* 

DCCCCXXX. But if anything else has been 
specified, the income must be applied to that imme- 
diately after the repairs.* 

If a person should say I have giv<;^i*thc produce to such an 
one for a year, or for two years, and after that to the poor^” and 
should make it a conditiou that the repairs are to bo made out of 
the produce, the repairs are to be postponed to the riglft of tho 
person, unless tho postponement of them ohould bo for the manifest 
iujuiy of the wahf, in which case tho rojiairs must first bo made.* 


Annotations. 

dccccxxvii. It is incumbent that the income of an appropriation be 
in the first instance expended in the repairsf of it, whether the appro- 
priator may have stipulated this or not ; Ivocause his design was that 
income should serve as a perpetual fund; and as a perpetual income 
cannot be drawn firom the article appropriated unless it be preserved in 
continual repair, that is a necessary attendant upon it, and also, because 
all acquisition must be dttended with expense, ^in other words, be who 
enjoys the profit must also bear the loss. — ^Hidayah, vol. ii, p, 340. 


* FatfiwA Alamgiri, vol. — H. Dig., p. 565. 

t Arab. Tdmtr: meaning, tho rendering of a place habitable, by SMltU 
if It be h9tdf or by rebuildhPf Jv., if it be houses.**-Note by 
^TraoHlator of tho HMyak. 
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DOCOCXXXl. If A person appropriate a hotue with tlris Utapwm 
condition,, tirat his son or any other parson whajl reside 
therein dariotf life, the repairs are incwnbent upon himpHSt^ 
edno has tiie nght ^ inhabit it. 


Beosnse he eho eiqoys the profit must also bear the loss.— 

Hid4yab, toL ii, p. 347. * 

• IXX70CXXXII. If, therefore, the person in question 
lefose or neglect to repair the house, or be incapable of so 

* doing from poverty, the magistrate must, in this case, let it^ 

^d provide for the repairs out of tiie rent ; and must return 
it to him upon the repairs being completed. — Ibi4, 

Beoaipte by^thqi means attention is paid to the rights both of 
the appropriator and of the person to whose use it is appro- 
priate. — Ibid. 

DCOCX3XXX11I. If any part of the buildings of tiie Prine^h. 
too^ should fail down, the should use the matmials 
for repairs, if any are required, apd if not, preserve them for 
a futi^ occasion ; or if there, is any good objection to 
^ doing so, he may sell them, and apply the price in mak- 
ing repairs when required.* 

It is* prcqier to observe that — 

DCXXiCXkXIV. It|is not lawful for the occupant to let 
the hQuse, since he is not the proprietor. The magistrate, 
on the, contrary, possesses a general power, as being the 
agent of the community. — Hlddyah, vol. ii, p. 348. 

Such buildings or materials of an appropriation as become lllnitnilion. 
darned or useless, must be employed by the magistrate, in the 
repairs of it, where neoesaary ; and if these be not immediately 
neeessaiy, he must keep the articles in question until such time 


. Amsotatiors. 

dooecxzxiii, dceccxxzir. K one should appropriate his mansion fi>r the 
» reridence ofhis child, the repairs are to be nude by the person who bat 
the right of reaideuoe ; and if he refiue, or & poor, the hdkim, or judge, 
is to let the nuuuuon, and to make the repairs out of the rent {.and when 
these have been oompleted, he should restore it to the person entitled to 
reride in it. But that person cannot be oompelled to make the repairs, 
nor is ha at liberty to let the mansion. — ^Fatiwi Alamgirf, vol. ii, 
p. 468.— a Dig., pp. m k 566. 


* t^w4 Almpgfrf, vol. ii, p. 468.— B. 1%., pp. 666 * 666. 

S 



130 


ON WAKF, OR APPROPRIATION. 


Lsctub* 

IV. 


Principle, 


Illustration. 


Prmdph, 


as occaaiou offers, when he must employ thorn in meiung tho 
necessary repairs ; as repairs are required from time to tiw, in 
order that the appropriation may be continually preserved, SEUd 
the design of the apprepriator answered. If the materialB of the 
decayed place be damaged so much as to render, it impracticable 
to employ tben^au the repairs (by the timbers being hrohen^ for 
instance), it is incumbent on tho magistrate to soil them, aud 
expend the price in such repiirs r^bfit it is not lawful for him to 
give them to the occupants, because the timbers, and so forth, aro 
constituent paits of tho actual appropriation, in which no person 
has any right, — ^their right being merely to the wstf, aud not to the 
thing itself. — Hidiiyali, voL ii, pp. 348 dr 349. t. 

On the wakf or settlement^ by a jferson on ^himself, his 
children and offspring (Nasi). 

DCCCCXXX V. A person can lawfully settle bis 
land first on liimsolf, then on another person, and 
after him upon the poor; or first upon a person and 
then upon himself. ' 

A man says My land is a sadakah settled on myself.'' Such 
an appropriation is lawful according to what is a 2 »provod. So 
also if ho should say ‘‘ 1 have settled* it on myself, aud ifter me 
on such an one, and then upon the 2 M>or,” it would ])C lawful accord- 
ing to Abu Yusuf. Aud if one shoulc^s^iy “My land is settled 
on such an one, aud after him upon me,” or sln'uld bay “ upon 
me and upon such an one,” or “ u]>on my slave and upon such an 
one,” the approved opinion is that it would be valid, t 

DCCCCXXX VI. When a man has made a valid appropri- 
ation of his land upon his child (mtlad), and after him upon 
the poor, tho child who may bo m existence at the time of 
the existence of tho produce enters into the benefit of the 
foet/f/ whether he were Ixirn at tho time of the apjiropria- 
tion of the wahf or not (a). And, in like manner, it (ho 
words were “ on my child, and what child may happen to 
me, and when they fail, upon the poor” (b),f * 

(a,) Such was the baying of Hall^, and it was adopted by 
the learned of Balkh, ^and is approved, f 


* Though 1 use the words ** settlement'* and “ settled** in this seotioiias 
being more appropriate to the subject of the wahfy the original words ore 
the Bfune as those generally ti^nslatod ** appropria^on*’ and ** appropriated." 
Note by Mr. Baime, who ixMe the above translation from the 
Alanigfrf, 

t Fat&wd Alamgirl, vol. ii. p. 471.— B. Dig., p 567. 
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(ft.) When a man has made use of these words, though be 
have BO child at the time, the appropnatiou is valid; aud tlm 
produce, wheu there is any, is to be divided among the poor. If 
a'iduld should be bom to Um after the division^ the subsequent 
produce is to bo expended on his child fto long as ho lives; and 
when there is ho surviving child, it is to be expended on the 
poor.* ^ * 

• DCCJCCXXXVII. If a 'man should say 1 have settled 
on my children ((mldd),** males and females are included (e).^ 

{«,) But in every case in which a right is established in favor IllustrationB. 
of dtlldreihf it is children of known paternity {noBoh) that are 
iulluded. "Hence, if there be a child who is not of known paternity, 
but whjse palfert^fty is known on the word of the appropriator, 
such child is not included.* 

For example, when a* man has said I have settled this my 
land on my child,’* and his bondmaid is subsequently delivered of 
a child within six months of there being produce of the laud, and 
he claims the child, though its descent from him is established, 
it has no share in the produce, But if his wife, or wn^irV^alad, 
should be delivered of a child within six montliK from the time of 
the produce, the child would bo entitled to a share in the wakf. 

If, however, the delivery should not take place till six months or 
more^ the child woidd have no right to participate.* 

DCCCdXXXVTH. A right attaches to the pro- Pniu-tpu. 
(luce>as soon as it has value. 

For dctermniing the day when a right attaches to the produce, 

HalMl has said that it is the day when the produce has value : 
and he has not made it a condition that there shall be anything 
over and above the actual expenses.* But, — 

DCOCCXXXIX. When a right is annexed to a quality, Prmcipit. 
it has reference to the time of the wakf, or to the time of 
the produce, according as the quality is fixed or transient. 

if one should say “My land is a sadakSk settled on my one- iUu'^trafioiw. 
eyed and blind children,” the wahfis theirs to the exclusion of all 
othora ; and onc-eyodness or blinduess is to bo regarded as of the 
day of the settlemout, not of the existence of the produce. So 
also if he should say “ On the little ones among my children,” the 
wakf is for them specially, and the right is to bo reckoned os 
appertaining to such of them as arc little at the time of the settle- 
ment, not of the existence of the produce. But if the appropria- 



Fat4wd Alamgirf, vol, ii. p. 171.— B. Dig , pp. 507 k 50S, 
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Imamm tion were my children who ore dwelling in Basserah,” the 
reaidenoe is to be regarded as having reference to the time of tlio 
ezistenoe of the .produce. The result is that when the right in 
eatabUshed on a qualify thht does not cease, or if it oeasee, does 
not return after it has once ceased, it is to be regarded as having 
reference to the existence of the quality at the time of the settiie^ 
ment ^ but when the right is established on a quality that tCeases 
and returns again after it has Qoasod, the right is regarded as 
having reference to the existence of the quality at the time of the 
coming of the produce. When a man has settled his laud on his 
male ^ild, males only are included and not females, because he has 
described the child by a quality that does not cease. ,And if^e 
should say ** My land is settled on the males of mjr childf^n, and 
the children of the males of my children/' those ^hly are included 
who are in existence having this quality on the day of making the 
settlement. But if ho should say I have scttlod it on those of 
my children who profess the Muslim faith," or “ on those of my 
children who are married/’ all those are included who have professed 
the Muslim faith, or boeu married since that day, and not those who 
were then Muslims or married. And if he were to say Among 
the poor of my children/’ without fiirther addition, those who are 
poor at the time of the occurrence of the produce are included. 
If he should say ‘‘ Among those who have become poor among 
my children,” though, according to Muhammad, the produce 
would be for those only who from being rich have !>ccomo 'poor ; 
yet, according to others, it would be for4ill those irho are poor at 
the time of the produce, w'hether they were previously in better 
oiroumstauces or not ; and this is correct. And if the words wore, 

all who are in need of my children,” every one answering that 
description at the time of the produce would be included.* 

Child means " child of loins ” where there is in existence, and 
if none, child of a son.” Failing whom it includes all of the 
lower generations in existence. 

The child and child of a child includo two generations, apd 
child and child of a Aiild and his chikl include the present and 
future generations. 

A man has said Thus my land is a eadakah settled on my 
child” (tocUad) ; the produce is for the child of his loins, males 
and females taking equally, and so long as there is in existence 
one child of his loins, the produce is to him or her only. When 
there no longer remains one of the first generation (batn), the prch 
duce is to be expended on the poor, nothing bqing allowed to the 
1 . • 


I 
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child of a child. But if he had no child of his loins at the 
time of the settlement, and there was then a child of a son, the 
produce is to the son’s child, none of the generations besides him 
participating with him ; the child of a son in the event of there 
being no "child of thh loins, thus coming into his place. The 
child of a dai^hter is not included, according^ to the Zdhir 
urSaufdyetf which is correct. , If, after this, he should have a son 
,of his loins, the future produce is to be expended on him. When 
there is no child of the first or second generations, but there 

• happens to be a third and fourth generation, and others besides, 
the third generation, and those l^low them, participate toge- 
thi^, even^though there should be many of them. .Everything 
that Kftd beei^md of the words my child ” is applicable to the 
words ^^^child (^hich an one.”* 

If one diould say ** This my land is a sadakah settled on my 
child, and child of my cliild,” the child of his loins, and the child 
of his chUd in existence on the day of the settlement, and those 
who are bom afterwards are included, aiid the two generations 
participate in the produce, but noge below them are iucluded, 
nor the children of daughters, according to the Zdhir vr-Eawdyet, 
and the fatwd is in accordance with it. And if he should say, 
** Upon my child, and child of my child, and child of the child of 
my child,” meutioiiiug three generations, the produce is to be 
expori^od upou his children for cv<^ so long as there are any des- 
cendants, ana is not to b<| a])plicd to the poor ; while one remalug 
the tca^is to that one, and the lowest among them ; the nearer and 
more remote being alike, unless the appropriator say in making the 
tmkf, ** the nearer is nearer,” or say on my child, then after- 
wards on the child of my child,” or say “ generation after gener- 
ation ” (batnan badd bahij, when a beginning must be mode with 
them with whom the appropriator has begun,* 

K he (the appropriator) should say “ This my land is a sadakaA 
settled on my children ” (oulddj, all generations are included on 
account of the general character of the name ; but tbe whole is 
to* the first generation wlylo any remains ; and when they are 
exhausted, to tho second ; and when they arc exhausted, to the 

* third, foudih, and fifth ; all these generations participating in the 
division, and the nearer and more remote being aUke.* 

If ho should say “ 1 have settled it oir my children,” and he 
has only ong child at tho time of tho produce, half of it will bo 
for th||t child and half to tho poor. But if the words wore “ on 
my child,” and he has only* one, the whole of tho appropriation is 


tscmiEB 

IV. 


♦ Fs.tiw6 Alaxngirl, vol. ii, p. 474.-— B. Dig., pp 571 it 572. 
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for that ohiid. So alao when ho has had several ohildren and 
they have failed, leaving only one remaining.* 

A man appropriates an estate by the words sadakali on my 
two children, and wben.thcy fail then upon the children <^^both, and 
the children of the cldldren of both for ever so \ong os there are 
descendants/’ i\nd one of the children dies leaving a child, half of 
the produce is to be cx][>ended on the surviving child, and half to 
the poor; but when the second o^ the children of the appropria-* 
tor dies, the whole of the produce is then to bo expended on the 
children of the two, and the children of the children of the two. * 
If he should say This estate is sadakah settled on the needy of 
my children,” and there is only one needy child amoag« them, i^he 
half of the produce is to be expended on himm;^ half^ on the 
poor.* ^ c 

DCCCCXL. If a person should say ''This my land 
is a sadaliuli settled on sons.” and has two or more sons, 
the produce is to them. If he have but one at the time of 
the existence of the produce, half of it is to him and the 
other half to the poor; and if he have sons and daughters 
the produce is to them etjually, according to Hallal, and 
this is correct, and is as if lie had said “ My land is settled 
on my brothers,” having brothers and^ sisters, whep they 
would all participate.* ^ 

DCCCCXLI. And if ho should^say " Upon my sons,” 
and he has no sons, but only daughtei*s, tlu' produce .would 
be to the poor ; and, in like manner, if he should say.‘* Upon 
my daughters,” and he has only sons, the jiAKluce would be 
to the })oor.* 

DCOCCXLTI. If one should settle his estate "on his 
son and his children, and the children of his children, for 
ever so long as there ai’e dc scendants,” the produce is to be 
divhlod among them, according to the uuiuber of heads, 
males and females being on an eciuaj footing, and the childi^en 
of daughters being included.* 

DCOCCXLIII. If bne should make a settlement on 
his 'Haul or cariyat (both words meaning Jirogcny), the 
children of his sons*and the children of his daughters would 
be included, whether near or remote. But if the settlement 
were on one who is related to him (tnau i/a7}sihu^, the 
cliilflrcn of dauglitiTs would not be'includt'd.* 


Fatawa AlomgM vol. ii.pp 174 Ai I7r>. — II. Dig , pp, 57! -578. 
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A mm hm said laud is sadaJcah settled on my child and hsovcss 
my nmly' the settlement is valid, and the males and females of 
his children iiad children’s children are included ; the near and 
the remote, the children of sons and the«children of daughters, lUnstratioa. 
i^e free and slave, being all equal, though the share of the slaves 
belong to their i^ter. And if he should say I, have settled it 
on my child and my nasi," and he has also a grandchild at the 

* time, but a child of his loins i^ bom to him after the settlement, 
they both enter into the right. So also if he should say This 

* my land is sadakah settled on my children in being, and on my 

fiasl,^ a child subsoquoutly born would enter by means of the 
wqfd used^ tiasL If the words were on my childrog in being 
and tlieir nasi" the children in being and their 9ia$l would enter, 
whether the in being or not, but none of his chil^n 

who arc not in being, nor their nasi, would bo included. SiMso 
if he had said “ Upon zny children in being, aud their children,” 
and there should afterwards be bom to him a child of his loins, 
that child would not be included. *And if he should say Upon 
my children in being, and on the children of their children, and 
their nasi," his children in being '‘and their children, and the 
children of their children for ever while there ate any 7iasl or 
descendants, are included ; but if he should say “ Upon my 
children in being, and the children of their ohildren,” and wore 
silent, {he child of a child would Ivavo nothing,* 

* I ^ 

DCCCCXLIV. ^nder a settlement on children Prmeipk. 
and their nasi, all descendants are equally entitled, 
unless thei^ are words to indicate that generations 
are to take successively. 

When one in good health says ** 1 have made this my laud a niustration. 
sadakah appropriated to Almighty God for over, for my child, and 
child of my child, and children of their children, and their nasi 
for ever so long as there is nasi," every child that he had at the 
time of the appropriation, and every child bom to him thereafter 
•b^oro the oxistonoo of the produce, and child of the child for 
ever, enter into the beneht of the produce of this sadakah ; and 

* if any of them should die before the cxistenoo of produce, the 
share of the person so dying would fall to the ground ; but if tho 
death should not occur till after the existenpo of the }>roduce, tho 
person dying would hove acquired a right to his sliaro, which 
would pass to his heirs — tho liighor and lower gencratioufi sharing 
equally, unless it had been said in making the appropriation 
that a beginning was to be made with the higher generation, and 
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tlien the generation below it. luthatcase, if all of the higher gener- 
ation but one person should die» the whole would go to that person 
alone to the exclusion of tho generation below. And^if one should 
say ** For my child and ohild of my child for erer, so long as there 
is any nasi,'* adding, often as one dies bis share of ihe pro- 
duoe is to his ()|hild/’ the produce would be among the whole of 
the children and children’s children* and their nod equally ; and 
if one of them should die leaving child, the share of the person 
so dying would go to his child, who would thus have his father's 
share in addition to that appointed for himself by the appropriar 
tor.* 

DCCCCXLV. A settlement for children is for (he 

benefit of survivors. ^ » 

• 

A man has settled his land on his children (auldd) with an 
ulterior destination for tho poor, and some of the children die : 
their shares, according to lialhdl, arc to be expended on the sur- 
vivors, and when they all die, the produce is to be expended on 
the poor, and not on any chUd of a child. But if he had settled 
it on his children, naming them, saying Upon such an one, and 
such an one, and such au one," with an ulterior destination for 
the poor, and one of them should luijqion to die, his share would 
go to the poor.* 

DCCCCXLVI, Under a settlement oh the heirs, 
they all share equally with benefit of survivorship. 

]f one should make a settlement on the heirs"^ of Zayid, and 
Zayid is living, there is nothing fur In's iieirs, and the whole pro- 
duce passes to the poor. But if Zayid should die, the whole of 
the produce must then be divided among his existing heirs, accord- 
ing to the number of them, males and females shari/ig alike ; and 
if some of them should die, their shares would belong to those 
alive at the time of the coming of tlio produce ; wliile, if only 
one survived, half of the produce would be to him, and tho otjicr 
half to the poor. If, instead of the heirs, he should say The 
children of Zayid, being such an one and such an one,” naming^ 
them up to five, none but the five would be entitled, and if a child 
were bom subsequently he would have no share.* 

If a man should say “ This my land is a zadokah settled after 
my death on my child, and child of my child, and their 
and shoAld then die, the appropriation as to the child of his loins 
is not lawful, ^ut as to bis child's child it is lawful. So long, 
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bowever, as there is a child of the loins livings the produce is to be tsotcsiB 
divided evoiy year according to the zmxnber of heads, and what 
comes to the child of a child is and what nomes to a child 
of the loins is heritage, to be divided among all the heirs, so that 
a husband and wife and others participate. If in these circum- 
stances some of the children of the loins should die, the pro- 
duce is to be divided according to the number of heads of the 
•children’s children and surviving children of the loins, and what 
pert^ns to the surviving children of the loins is to be divided 
• among aU the heirs living and dead of those who were alive at 
the death of the appropriator. — FatawaAlamgiri, vol.ii,p. 478. — 

B. Dig^p. i)75. 

• Setlhment on hardhat* or kindred. 

* 

Ab^ Yusuf and Muhammad have said that by kardbat is 
to be^unddrstood everyohe related to a person through a 
common ancestor up to the farthest back in Islam, either on 
the father’s or the mother’s side, and ^'hether within the 
prohibited degrees or not, and that the near and the nimoto 
are alike in this respect, whether the word be in the 
singular or in the plural.'f’ 

But,«ccordiDg to*Ab& Hanifah, when the settlement is 
made4n the aingular, eul for instance, “ on my lea/rdbat — on 
a ])crson of my karabat,” it is the nearest of the relatives 
within. the prohibited degrees that enters into the beneiitof 
the wal<f ; while if the settlement bo in tbe plural, as, for 
instance, " on persons of my kardhat — on my akrdbah ” (or 
relatives), the whole of those above-mentioned are included ; 
so that the words are applicable to loss or more.'l* 

DCCOCXLVIL In a wakf on the Kar(b,% the Prmvie. 
produce is divided according to heads — ^the young 
a^ the old, the male and female, the poor and rich 
Being alike.f * 

Booouse the noun is equally applicable to alL But neither the 
father of the appropriator noi the children of his loins are included, 
nor his grandfather, according to the Zahir-ur-Kawayet.t 


* Kardhat means literidly propixu|[iiity or relationship, but here it is 
used in the sense of persons related, 
f Fafc4w4 Alomglrf, voL ii, pp. 477 & 478.-^. Big«» PP* 676—677. 
t ** Karfh " is the singular of Akrahah, and means near, whence a rela- 
tive. 

T 
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DOCCiCXLYIIl. ' If a person has made a settlement on the 
ne^y of his Jca/rdhai, an^ then died, the needy child of his 
child is not eiltitled to it, he not being of the kardbat 

A man has made a settlement on the needy of his kardbat^ and 
then died, the superintendent give of the piroduce to a son of 
the amropriator’s son when poor ? A<^cording to Abd Hanifah and 
Abd Yusuf, he cannot, for the child of a child, according to them, 
is not of the kardbat.* 

DCCCCXLIX. When a person has made a settlement 
on the nearest of men to him, and after that to the indigent, 
and has a son or a father, he enters into the benefift of wakf ; 
though his words were “ on the neai'est of r'cn among my 
kardbat” they would not enter into it.* 

If he has a son or a daughter, or both parents, the son or 
daughter alone is entitled, and on their death the produce l^longs 
to the indigent and not to the parents ; while, if ho have his 
parents only, the produce is to them in halves, and if either 
should die, his or her half would pass to the poor. Tn like manner, 
if he have ten sons, and one of them should die, his share goes 
to the indigent.* 

And if lie has a mother and brothers, or a mother and grand- 
father, the produce is to her alone to the exclusion of the others, 
she being the nearer. The same is tru^ of the father also.* 

And a fsither is nearer than a son’s son; but a son’^ son is 
preferred to a full brother, and a daughter s daughter jto a son’s 
descendant in a lower grade. So also a daughter’s daughter’s 
daughter is preferred to a full sister.* 

Settlement on the poor of one's kindred. 

DCCCCL. When a inaa has said “This is 
my sadakah settled on the poor of my kindred, or 
the poor of my children, and after them on the iq^di- 
gent," the settlement is valid, and the persons enti- 
tled are those of them who are poor at the time of 
coming of the produce (a)-* 

(a.) According to Hall&l, whose opinion we apjn^re, and Hie 
fatuid is in accordance with it.* 

The answer would be the same if, instead of “ the poor,” he had 
miH “ the indigent and the needy of my kindred.”* 
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DOGCCLI. If one, after making a settlement I'Imtoiis 
on the needy of his kindred, and tiien on the poor (6) 1-L 

should die leaving a poor son, Abd Yuenf has said 
that he does not come within the meaning of his 

kindred: and this is correct.* 

^ • 

(&,) When there are poor ofvn appropriaWs kindred in another illustrations. 

* city than that in which he resides, the produce is not to be sent 
to them, but is to be divided wholly among those of his own city ; 

* though if the superintendent should send any of it away to them 
he would not be responsible.* 

fii this Matter all are held to be poor who are so accounted in 
the matter of or poor’s rate. In both cases a person who 

has only a dwelling-house, dr that and a servant, is held to be 
poor. So also when vrith this be has a sufficiency of clothes with- 
out anything superfluous; or house furniture that connot be dis- 
pensed with. But if he have an excess of 200 dirl^Lmn above his 
clothes and furniture, he is to be accounted rich, and can take 
neither of the zakdt nor of a \mkf. So also if he have two 
dwelling-houses or two servants, and the superfluous house or 
servant is of the value of 200 dirJmrm, he is to be accounted rich, 
so as to render it unlawful for him to participate in zakdt or toakfy 
but not* BO as to render him liable to the former. And though 
the siir|)luH above his felling-house, or the surplus above his 
clothes or his furniture, •slrould not each by itself be of the value of 
200 dvt^am&y yet if all taken together are of that value, he is rich, 
and cannot lawfully paiticipato either in zakdit or in wakf. And if 
ho have laud of the value of 200 dirhams, though the income from 
it be insuflicient for his maintenance, still he is rich according to 
what is approved. Though he should have plenty of property not 
immediately available, or in debts owing to him by other persons, 
he may be allowed to take of the zakdt or the wakf. for he is in 
the condition of a traveller : yet if he can borrow, it is better for 
him to do so than to receive from a charity.* 

^ Settlement on Neighbours. 

* DCCCCLII. When a man has made a settle- Princi/iU, 
ment on his neighbours, the produce (of the wakf) 
ought to be expended, according to analogy, on all 

who are adjacent to him ; but on a free construc- 
tion, it is for those who assemble together with him, 


* Fabiiw& Alamgiri. vol. ii, p. 4S3.— B. Dig., p. .■»77. 
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and come to the masjid^ or place of worsliip, of the 
mahuUah^ or quarter; and this is approved.'* 

DCCCXJLIIf. Eosidence is the condition, according to 
the plain doctrine of AM Hanifah, whether the resident be 
proprietor or not ; and tliis also is correct.* ‘ 

DCCXXJLIV. The neighbour, 'whether or infidel, 
male or female, free or mvScdtab,f minor or adult, is 
entitled; and the pioduce is to be divided among them 
according to the number of heads, the superintendent being 
responsible if he give more to some than to others.* 

DCCCCLV. An um-i waiad, miidabbar,f or absolute 
slave, has no right to participate ; »nor a debtor who ir impri- 
soned within the mtihuUah for debt ; nor the son, father, 
grandfather, or wife of the appropriator; nor the child of a 
child though he be a neighbour, on a liberal construction. 
But his brothers and paternal and maternal uncles do parti- 
cipate.* 

Settlement on the people of one's bayit or hou^e, and 
on his dl, or jins^ and alab 

DCCCCLVI. When a person has made a settle- 
ment on the people of his bayit{OV house, every one 
is entitled who is connected with him through his 
fathers to the most remote of them in Jsldm ; and 
the Muslim and the infidel, the male and the temale, 
the prohibited and the unprohibited, the near and 
the remote, are in this all alike. ^ 

Theromotost ancestor, however, is not included. But the child 
and parent of the appropriator are included, though the children 
of his daughters and bisters are not , nor the children of any other 
females besides those, except when ma|?:ied to paternal nophewsS.^ 
the appropriator.* 

DCCCCLVII. Whfin a man has made a settlement on the 
people of his house, those in existence are included, and those 
who may come after them of their children and children’# 
children.* 


* Fatdw^ Alamgfrl, vol iippp 18S— tOO — B Dig , pp 679 — ^681 
T Vide p. 275 of liWtureH for 187.1 
t yid.€ antf p. % note. 
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A man’s saying on my or on my ” (kind)^ is like his IjsoruaB 
saying on people of my bouse and there is no speciality in 
favor of the poor, unless tho wahf is made specially for them. 

His saying ** on the poor of them,” and on those who become lUustratioiui. 
poor,” is the same thing. So that the produce is for him who is 
poor at the time,* though he wore rich when the settlement was 
made ; and it is not restricted to those who we& rich and have 
^ become poor.* * 

If a woman should make a settlement ^^on tho people of her 

* house,” or ^'on heroins,” her mother and her child would not bo 
included.* 

ff mmsSi should say on the aM of Abdullah,** it would be for 
his wife specially, according to Abd Hanifah. HallAl, however, 
has said, Wo tliink it better to make it include all free pemons 
of his family living together with him in his house and this is 
approved. But slaves are not included, nor Abdoollah himself, 
nor persons of his family living in another house.* 

By akab ** is to be understood all thosu who are connected with 
a person through his father ; and tHb children of daughters ore not 
included, except females, whoso husbands are among these. And 
if one should make a settlement on Zayid and his akab, Zayid him- 
self being alive and having children, those would have nothing, 
for the* child of a maif called his akah, except after his death.* 

ly^ comprehends of ^y one maintained by a person, whether 
living in his house or not ; and hasham is instead of 

Cases where ajter an appropriation for the poor, the appro- 
prmtor himself, or some of his children, or kiiidred, 
are in want 

DCCCCL VIII. The appropriator himself, though Principle* 

he should become poor, cannot participate in the 
produce of the property appropriated by him. 

^ It is declared in certain fatdwd, or decisions, that when a man had Illustration, 
made his land a sadakah appropriated to the poor and indigent, 

• and has subsequently fallen into want himself, nothing is to bo 
given to him thereout. And if a man should say, being in health 
at tho time, My land Is a sadakah, appropriated to the poor 
nfter me,” or if he should say this in sickness, and die, leaving a 
little daughter, it would not bo lawful to expend tho produce on 
her; and so it has been decided. — Fatdwa Alamgiri, vol. ii, 
p. 493- — Dig., p. 583. 


^ Fat&wd Alwngiri, vol. it p. 100.— B. Dig , pp. 581—583, 
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But if some of his kindred, or some of his ohildren, should fall 
into want, and the wakf were made in health, the produce is to 
be disposed of subject to the following rules : — 

DCXTCCLIX. It is to be expended, ^ the first place, on 
the poor of his kindred, and the surplus only given to 
strangers. 2«--Poverty on the day of the produce coming 
into existence is not to be ri^aSrded, but rather poverty on 
the day of distribution. 3. — Ine nearest in kindred are first* 
to be supplied, and then the more remote, that is, the child . 
of the loins has priority, and after him the child of a child, 
then the third generation, and then the fourth, and a lower 
generation. If none of these remain, or there is a i^lIrjSlus 
iuter satisfying them, it is to be bestowed on tl](p more 
remote of poor kindred, beginning here also with the nearest 
among them. 4. — That to t‘ach person to whom a portion 
is given, something less thaji 2Q0 di rluivis be given, that 
is, when the wakf is for the ])oor generally, and some of 
the kindred are in need. ^ But if the wakf be for the poor 
of a person’s kindieJ, the whole produce is to be distributed 
among them, though the share of each should exceed two 
hundred dirltaws* 

DCCCCLX. When an appropriate/ has apj>ointod the 
produce for debtors, or travellers, o^^ in the way of God, or 
for pilgrimage, and some of his children or kindicd fall into 
want, part of it is to be given to them, unless the' child 
or the relative be a debtor, or a traveller, cjc., 'when,* also, a 
beginning is to be made with them.* 

Wluat depends upon a condition in the wakf. 

DCCCCLXI. When a man has made an appro- 
priation of land or something else, with a condition 
that the whole or part of it shall be for himsqjf 
while he lives, and after him for the poor (a), the"^ 
appropriation is valiil according to Abii Yusuf.f 


* Fat4w& Alamgiri, vol. it, pp. 493— 195.— B. Dig., pp. 583—586. 
f Muhancunad maintains that the appropriation itself is valid, but that 
the condition reserved is void ; because the condition docs not prevent an 
extinction of right of property ; and the appropriation is consequently 
complete, because of the extinction of this right ; but the rnnditum^ os 
being invalid, is void, in the same manner as the reserve of a right of 
change in the foumlation of a mosque is void.— Hiddyah. vol. ii. p. 351, 



ON WAKF, OR APPRORRUTION. 


148 


The Shaikhs of Balkh have adopted this opinion, and the f<awd Lbotukr 
(decision) is in conformity with it, as an inducement to the maker 
appropriations.* 

(a.) There are' several ways in which ^this may bo done ; as, iiiii8tr«aom. 
for instance, by a person’s saying On condition that ho will pay 
my debts out of the produce,” or When death happens to me, if 
1 should be in debt, that he will begin with the payment of my 
debts,” or When death ha^pdhs to such an one” (meaning the 
appropriator himself), 'Hake cvczy year one-tenth share of the 
produce, and apply it to the performance of the hajj, or pilgrimage 
to Mecca, on his account, or in the expiation of his vows, and so 
and (warning sometliing), 'or “ Take every year put of this 
iodaJcaJi such and such and expend them in such a manner, 

and thS remainder so and so.” And in all these cases the wakf 
would be lawful. And if he should say A sadakah appre^riated 
to Almighty CJod — ^hc will pass its produce to me while I live,” 
without adding anything more, it would be lawful, and afler his 
death be for the benefit of the poor. So also if he should say, 

“ This my land is a mdahih apprqpriated^ — ^he will pass the pro- 
duce to me while 1 live ; then, after mo, to my child’s child and 
their iuml for ever, while there are any, and when they cease, to 
the indigent this also would be lawftil. So also if he shi^d 
make it a condition,. “That he may maintain himself and his 
child,, and pay his debts out of the produce, and that when death 
happens to him, the proJi'uce of this estate is for such an one, the 
son of such an one, and this child and child’s child, and his nasi;'* 
or if he should begin by saying “ for such an one, and then for 
himself'* it wbuld be lawful as conditioned, the putting himself 
fiipst or lost making no difference.* 

A person makes an appropriation for the poor, with a condition 
“that he may eat and food others” (out of its produce) “so long 
as he lives, and that after his death it is to bo for his child, and 
in like manner to his child’s child for ever, while tlierc ore any 
descendants : ” the 'imkf is lawful with such a condition.* 

DCCCCLXII. If a person appropriate land with pnne^ 
a reserve of his authority over it, it is lawful accord- 
ing to Abii Yusuf. — Hiddyah, voL ii, p. 352. 


AMNotations. 

dcccolzii. If the appropriator reserve to himself the right of changing 
the lands he appropriates for auj other lands, at pleasure, it is lawful 
according to Abu Yusuf.* — Hidayah, vol. ii, p. 351. 


* Fatftwd Alomgfri, vol. ii, p. 495, — B, Dig., p. .i86. 
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timvnB Our Author remarks that Kaddr't has expressly declared this- 
2^ Such also is the doctrine ot Hall&l, and it is, indeed, the generally 
received opinion| — Hid&yah, vol, ii, p. 362. 

DCCCCLXIII.* When there isncraditionm the 
wc^ that he (the proprietor) may exchange the 
land for other land, as he pleases, and that the land 
so obtained shall become wak/ instead of the first, ‘ 
the appropriation and the condition are lawful, • 
according to Abd Yusuf; and so also when there is 
a dondition that he may sell and make an exchange 
for the price.* ^ 

And it has been said that Hallul was of the same ojiinion, and 
the fattvd is in conformity with it.'*^ 


Primcipie. DCCCCLXIV. But after the exchange has been 
once mado, it cannot be^ made a second time, unless 
there are words indicative of an intention that he 
nity exchange continually.* 

DCCCCLXV. If, however, the*appropriato‘r who 
makes this condition (namely, a reservation of 
authority to himself) be a person of infamous .char- 
acter and unworthy of confidence, the magistrate 
(kdzi) may take the appropriation out of his lianas, 
from a regard to the interest of the poor; in the 
same manner as he is at liberty to suspend the 
powers of an executor^ where he happens to be a 
person of bad character, from a regard to the inter- 
est of the orphans. — Hiddyah, vol. ii, p. 353. 


Annotations. 

dcccclxiii. A condition on the part'of the appropriator, that he shall 
have the power of exchanging the land for other land, is valid according 
to Abii Yusuf on a favorable construction of law, and the faiwA is ia 
accordance with his opinion.* 


Fat&w& Alamgfrf, vol, ii, pp. 465, 4y5 — 497,— B, Dig.,pp. 661, 686 U 687. 
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DCOOCLXVI. When the words are “that I may exchacEge 
for other land,” he cannot exchanger for a mansion ; nor vSe JIl 
versd. But he may purchase hkwdji land w{th the price.^ 

DOCCCLXVII. ^^en the power to exchange is reserved Principle. 
to himself, he may appoint an agent for the pijrpose, but his 
executor cannot exorcise it4 And if the power is reserved 
• to another and himself, % the other cannot exercise it 
singly, but he can when the power to exchange is given to 
' “ every one that may preside over this wakf,** it is lawful, 
and every president may exercise the power * 

S<?CCCLXVI1I. Without an express conditictn in ihB Principle, 
mil /, the land, though saltish and useless, cannot be sold or 
exchanged* 

In ouo place the Kiizi Khan has said that the judge may order its 
sale, though there should 'be no condition to that effect, when he 
thinks it expedient ; but in another he denies that the judge has 
any such j)owcr.* 

DCCCCLXIX. The most trustworthy opinion, however, Pnnctph, 
is, that the judge may lawfully sell the land if it be 
useless, and there is no increase from it, provided thatilk 
sale is not at an inadequate price.* 

* ‘ Ap'proji^iifvtion hi death-illness, 

DQCCCLXX. If the appropriator suspends the Principle. 
appropriation (wafef) on his death, it takes effect 
(like a testamentary disposition), to the extent of a 
third of his property, the excess, if any, not being 
allowed, unless consented to by the heirs of the 
appropriator. 

If the appropriator suspends the waJef on his death by saying Illustrations. 
“ When I die I have appropriated my mansion to such purposes,” 
wit is valid and obligatory J-o the extent of a third of his property, 

^ the excess (if any) being in abeyance till it is seen if there is any 
other property, or the heirs will allow the appropriation. Tf there 
be no other ])ropcrty, and the heirs do not allow the appropria- 
tion, the produce must then bo divided iuto^ three parts, and one- 
third sot apart for the wahf and the other two-thirds for the heirs. 

If the suspension on death be made during death-illness, the effect 
is the same as if it were made in health, t 


* Fatdwd Alamgfrf, p. 497. — B. Dig., p. 687, a 

t Fatdwd Alamgirf. vol li, p, 466 -B Dig p 650. 
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IV. 


Prmdpk* 


Prindph. 


Prine^k, 


If a person make an appropriation upon his death-bed^ Tah&vl 
reports that, according ix^^anifahy it stands in tho same predica** 
ment with a Inquest after death (that is to say, is 
contrary to an appropriation made during heallhy which is held by 
not to be of an absolute nature. ‘ Th^ true statement, 
however, is that the appropriation in question is rwt absolute 
according to Hanifah ; but it is absolute according to the two 
disciples, with this distinction, ho’^ever, that the appropriation 
here treated of is regarded as from the third of the appropriator’s 
estate, whereas an appropriation made during health is regardod 
as from tho whole of the appropriatoris property. — ^Hid^yah, vol. ii, 
p. 338. r 

When a man who is sick of death-illness makes ap appro- 
priation of his mansion, and the mansion is wdthin a third of his 
property, or the appropriation is allowed by his heirs, it is lawful. 
But if the mansion exceeds the third of his property, and tho 
appropriation is not allowed by his lieirs, it is void as to the excess 
above the third.* 

DCCCCLXXT. And when a man has made his land 
‘j||yjarfafcaV' appropriated to Almighty God, for his child, 
filn child's child, and his 'tiasl for ever, so long as there are 
any, and after them for the necessitous, and this land is 
within a third of his jiroperty, it bc^-^mes settled, so that its 
produce is divisible among all his heirs, according to their 
shares in his heritage.* • 

« t 

DOCCCLXXII. If the land does not come out of the third 
of the property, but is allowed by the heirs, tiio appropria- 
tion is lawful, and the produce divisible among tibem 
equally, without any preference of the male over the female, 
neither tho wife nor the parents taking anything. And if 
the heirs do not allow it, tho approjiriation is lawful, from 
a third of tho property, apd one-third of the area becomes 
walcfiov the poor, tho produce being divisible among aU the 
heirs accordipg to the rules of inheritance.* 

DCCCCLXXIII. When a person during ilincssf has 
appropriated his land, and also made bequests, the third of 
his property is to be divided between tho u»a^/and tho whole 
of the fcquests, in proportion to tho value of the land, for 


* Fai&w& Alamgiri, vol. ii, pp. H2 & 643.— B. Dig., pp. COl, 603, 

t That is doath-iUnesH. 
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tibe people of the and in proportion to the amount of laonim 
the legacies for the legatees, and a quantity equal to what 
may to the value of the land is to be ^fu out of the 
land, and it becomes, for the purposes specified.* 

DOCXX/LXXIV. When a person in sickness has appro- 
printed his land for his child and his child’s (^d, having 
no other property beside it,* one-third of the land is an 
appropriation for the benefit of the child’s child,f whether 
•assented to by the heirs or not ; and the other two-thirds 
are the property of the heirs, if the appropriation is dis- 
aUoxe^ by &em ; but if it is aUowed by them, the two-tiiirds 
are also to bo divided between the child and child’s child 
equally.’**’ 


* Alamgfrf, toI. ii, pp. C12 & CIS. — Dig., pp. C02 & COS. 

t The child iti excluded from the heucfit of {hv third, hecanse he is an 
heir, and a legacy to an heir is not lawful; 


L£OT(JRE V. 


Principle, 


ON THE WAkF, OB APl'KOPBIATION, OF MASJIDS, CABA- 
VAN8EEAS, CEMETEBIES, MNS, BESEBVOIBS, WAYS, 
AQUEDUCTS, AND THE OOVEBNANCE OP A WAKF. 


On the waJcf of a Masjid or Moaqtie. 

DCCCCLXXV. WLen a man has erected a »i<w- 
jidf bis right therein docs not abate till he has sepa- 
rated it with its way from the rest of his property, 
and permitted prayers to be said in it.* 


Annotations. 

dcccclxxv It' a person build a mos(|ue, Lih right of property in it is 
not extinguished so long as he does not separate it from the rest of his 
property, orf give general admission to people to come and woit^iip in it : 
but as soon as the people in general, or a single perhun, spy their prayers* 
in it, his right of property is extinguished according to Abii Hanifah. — 
Hidlyab, vol. ii, p. 353 

The utter separation of it from the rest of the appropriatorV property 
is indispensable, for this reason, that the mosque cannot become dedi- 
cated solely to God until that be eiTected : and the performance of 
prayer in it is a condition ; because, as a consignment (according to 
Hanifah and Muhammad) is indispensable, it follows that consignment is 
requisite in this way, since consignment must be carried into execution 
in whatever way may be proper to the nature of the appropriation, and the 
mode of consignment proper to a mosque is public worship ; or, the per- 
formance of prayer is a condition, because as it cannot be conceived tha'b 
God should take possession of a mosque, it follows that that which 

is the design must stand, as a substitute for the taking possession of it. 
It is proper in tliis place to observe that if a single person say his prayers 


* Fat&w& Alamgiri, vol. ii, p. 646. — B. Dig., p, 504. 
t Mr. Hamilton, in his translation of the Hid&yah (vol. ii, p. 354)9 
has used instead of and.ois if either separation the permission of 
prayer were sufficient. Mechanical separation is probably intended ,* and 
wherever it already exists, the actual use of the tmsjid for prayer, with 
the owner's penuisBion, may perhaps be sufficient. 
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Soparatioa is noccssaiy, because without that the ma^ is not Lsoturr 
made special to Almighty God ; wtd prayer is necessary, because 
delivery is requisite, according to Abd Hauifab and Muhammad.* 

OCGCCLXXyi. Wlieu a rmtawcdli (superin- Priaeipk. 
tendeiit) has heen appointed for the purposes of a 
masjid, and delivery of it has been made to him, the 
. mat^id is lawful, thouga no prayers be said in it : and 
this is correct. So also when delivery of it is made 
to the judge or his deputy.* 

DCCOCLXXVII. It Is also the most correct 02)inion that Prineipk. 
a rftSbajia may bo constituted so as to be obligatory, ‘according 
to Abq, Hanifah, without any rofei’cncc to the death of the 
apjffopiiator (wAkif), or making it the subject of a bequest, 
contrary to the other cases of imJcf* 

DCCCOLXXVIII. If a person appropriate Prma^ 
ground for the purpose of erecting a mosque, he 
cannot afterwards resume or sell it, neither can it be 
inherited. — Hiddyah, vol. ii, p. 856. 

liocauBC this ground is altogether alienated from the right of 
the individual, and appertains solely to God. — Ihid. 

DCCCGLXXIXi When a man has an unoccupied Prineipk. 
space of ground fit for building upon, and has direct- 
ed a*kowm, or body of persons, to assemble in it for 
prayels, thd space becomes a masjid, if the permis- 
sion were given expressly to pray in it for ever, or, 
in absolute terms, iutending that it should be for 
ever; and the property does not go to his heirs at 
his death. But if the permission were given for a 
day, or a month, or a year, the space would not 
,, become a mayid; and on his death, it would be 
, the property of his heirs.* 

_ _ * 

^Annotations. 

in the mosque, it suffices (according to one report from Hanifah And . 
MuJkammad)^ because, as it is impossible that all men should perform ^ 
their prayers in it, the circumstance of a single individual performing 
his prayers is the condition. — Hidayah, vol. ii, p. 354. 


Fataw& Alamgiri, vol. ii, pp. 545 k Dig., pi». 504 k 605. 
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A. sick mem has made his mausiou a ma^id and died, but it 
neither falls within a third of his, property, nor is allowed by his 
heirs : the whol^ of it is heritage, and the making it a masjid is 
void ; because the heirt^ having a right in it, there has been no 
separation from the rights of mankind, and a ponfused portion 
has been made 9. ma^jid, which is void. In the same way as if ho 
should make his land a maajid, and another person should estab- 
lish a right in it confusedly ; in which case the remainder would * 
revert to the property of the appropriator ; contniry to the case 
of a person making a bequest that a third of his mansion shall be 
made a masjid, which would be valid ; for in such a case there is 
a » separation, as the mansion may be divided, and a third of it 
converted into a rncujid,* 

Principle, DCGCCLXXX. When a man has made hi& land 
a ma^id, and stipulated for something out of it to 
himself, it is not valid according to all.* 

Principle, DCCCCLXXXL It is also generally agreed that 
if a man make a masjid' on condition that he shall 
have an option, the ivakj is lawful and the condition 
is void.* 

i’riflcipfe. DCCCCLXXXII. When a nian has built a 
masjid, and called persons to wi^ess that* he i^all 
have the power to cancel and sell it, the conditipn is 
void, and the masjid is as if he had erected a mas^'id 
for the people of the muka/lah, saying ‘‘it is for this 
muhallah especially,” when it would, notwithstand- 
ing, be for others as well as for them to worship in.* 

Prkiei^. DCCCCLXXXIII. When a masjid has fallen into 
decay and is no longer used for prayer, nor required 
by the people, it does not revert to the appropriator ^ 
or his heirs, and cannot be sold, according to the 
most correct opinions.* 

Prmotpie. DOOCCLXXXIV. When of two mmjida, one is old and 
^ne to decay, the people cannot use its materials to repair the 
more recent one, according to either Muhammad or Ahd 
Yusuf. Because, though the former thought that the materials 
may be so applie<l, ho held that it is the original appropiiator 

c t * 

* * FaUwii Alamglri, rol, ii, pp. 016— 518.— B, Dig., pp. 606 Ac 607. 


Xjdotcoe 

V. 

lUustaration. 
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or hiB heirs, to whom th^roperty reverts, that can ho apply liCOTuftB 
them, and tecause Abti Tnsiu wan of opinion that the pro- Zl. 
perty in a masjid never reverts to the original appropriator, 
though it should’ &11 to ruin and be n6 longer used by the 
j^ople. The fatwd is in accordance with the opinion of Abti 

* DOOCCLXXXy. If a man appropriate liis land Principle, 

. for the benefit of a masjid^ and to provide for its 

repairs and necessaries, such as oil, &c., and when 
nothing more is required for the ma^id^ to apply what 
remains to poor Muslims, the appropriation is lawful. 

DCCCCLXXXVI. A man has appropriated his land for Principle, 
the benefit of a Tnasjid, without any ultimate destination 
for the poor ; our* Shaikhs have said, and it is approved, 
that the appropriation is neveithelcss lawful according to 
all opinions.* 

DCCCCLXXXVI I, If a man gives money for the repairs Principle, 
of a masjid, also for its maintenance and for its benefit, 
it is vnJid * . 

Forif it cannot oporaty^|is a wah/, it operates as a traaisfer by 
way of gift to the masjid, and the establishing of property in this 
inanno];to a ma^id is valid, being completed by taking posses- 
sion.* • • 

i 

If a person should say I have bequeathed a third of my pro- Illufitratioii. 
porty to the masjid it would not be lawful unless he say “ to 
expend on tho masjidJ^ So if ho wore to say I have bequeathed 
a third of my property to the lamps of the masjid,'^ it would not 
bo lawfol unless he say to give light with it in tho masjid'^ If 
ho say I have given my mansion to tlie mat^jid,^^ it is valid as a 

transfer, requiring delivery.* 

• 

^ DCCCCLXXXVIII. If a man, having a house in Mecca, rrinoifk. 
appropriate it to the accommodation of pilgrims, or, if a 
person, having a house in^^any other place, appropriate it to 
the accommotmtion of the poor, or mendicants, or, having a 
house upon the frontiers, dedicate it to tho accommodation 
of tho Muwilmd'n, warriors and their cattle, or dedicate the 
revenue from his lands to the support of the warriors in the 


* Mde Pat&w6 Alamgiri, wl. ii, pp, 646— S48 k 650.— B. Dig., i«p 606 A 607. 
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T. 


Principk, 


Principle. 


lllustratioD. 


way of God, and wake over or consign those houses or lands 
to the prince (who is empowered ^ act in those particu- 
lars), such coifsignment is Jawful. If, therefore, the person 
in question be Sterwards desirous of revoldng his appro- 
priation, he ^annot lawfully do so for the reasons before 
alleged — ^Hiddyah, voL ii, p. 358. 

DCCCCLXXXIX. TKe revenue arising from the* 
lands, however, is lawful to the poor only^ and not* 
to the rich; but the use of any of the other articles 
(such as residing in the carammera^ or «dri%king 
water from the well, fountain, or reservoir,) is law- 
ful to rich and poor alike. — Ibid. * 

The reasons for this distinction arc twofold. First, peoples 
in general, in the appropriation of a revenue, intend only 
the relief of the needy, whereas, in tliat of the other articles, 
the accommodation of rich and poor is equall}^ intended. 
Secondly, the articles of drink and lodging are reejuisite 
equally to the rich and to the poor ; but in the article of 
pecuniary absistanco the rich are not necessitous on accouiit 
of their wealth, whereas the poor are i«.‘cessitous . — IbuL 

to * » 

Oil Caraoanmyifi, Cemeterii'n' Intia, Bcsrrvoirif, , 
Ways ami Aqaeducts. , 

DCCCCXC. If a person erects aii &quedhot for , 
Masalmdns or an inn, or a caravansera for travellers, 
or has made his land a cemetery for Musalmans, liis 
proprietary right therein abates by bis declaration 
to that effect, or after such declaration upon the 
same being used by people, or upon being delivered 
to the superintendent (mufawjxlli). 

When a person has erected an aqueduct for Musalmdus, or an 
inn for the occupation of travellers, or a caravansera, or has made 
his land a cemetery, his property does iu»t abate accordiug to 
Abd Hanlfalj without an order of the hdkim, or judge, orroferriug 
tlio matter till after death, when it would become obligatory after 
his death, but revocable in the meantime, as has been already 
exjdained in the case of appropriations for tho poor. 
to Abd Yusuf, the appronriator's property abates by speech, and 

cording to Muliammaa, it abates when pooido have used the 
a(][ucduct, or have occupied tlie inns and caravanscras, or buried 
iu the cemetery ; and it is sufficient if one iierson do so. The rule 
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it the tante ts itt a mil and instem ; and if ihey are deliTered toomiB 
a superiotendeot twapproneiation ia valid in like manner. Jt it 
stated in the ifoBadt ta^.<£e,/htwd ia vith the two ; and so it it ' 
generally agreed.* . . 

BOQOOXOt . In* the use of aB such things as above- Prituiph. 
mentioned, there is no diiferenoe betireen the rich and poor. 

So that it is lavrful far all alike to put up at inns and cara- * 
'vansasas, and to irrigate mun acqueducts, and bury in a 
, cemetery. 

jPCCCCXCTI. If, in the cases last recited, the founder Pnne^ 
contign artide to a mutawaUi, or procurator, such con- 
idgnment u approved. — Hiddyah, vol. u, p. 358. 

Because the procurator is in the character of a deputy, and the 
act of the deputy is the act of the principal — Ibid. 

DCCCCXCIII. .When a person has bought a 
place and made it a way for Musalmdns, and called 
witnesses to the fact, it is valid.* 


t 


Annotatiohs. 

docccxc— dccccxoiii. If a pewon construct a reservoir for public twe, 
' or a caravoHhera for traveUers, or erect a house upon the infidel frontiers 
for tbe«accoinqiodation of ^lic Musalman warriors in their excursions, 
(whtph is termed a Ittbat\ or dedicate ground os abuiying*placc, bis right 
of prope|[ty therein is not extinguished until the magi«ctratc issue a decree 
to tUkt e^ect; because no tenmnation of the piopnetors right takes 
<»place id this instance, insomuch that he may At ill lawfully contini|e to 
use those things (by residing in the house or Bibatj or dunking water 
out of the reservoir, or interring in the burial-place). It is, tliercfoie, 
requisite either that the magistrate issue a decree, in order to complete 
the alienation, or that the founder himself refer the appropriation to his 
decease, in order that it may stand as a bequest^ and become absolute 
upon that event,— in the same manner as in the case of an appropria- 
tion made to th$ use of the ffoor. It is otherwise in the case of a 
igfreeque, because in that instance no right of usufruct remains to the 
founder, as the mosque appertains solely to*(fod independent of any 
magisterial decree. All that v here advanced is according to Hanifah, 
Ftuttjf is of opinion that the person's nght of property ceases on the 
bratati^of hia saying ^ 1 have made this wahf for such and such purposes" 
(of intergient, or so forth\ because with him it is a role that 

approj^iktion is abeolutic, and that consignment js not a condition of it. 

— ? 


* Fiffc&lvA Alaiugixi) voL n» pp, $54— 656.— B. Dig.4 pp. 60» \ 610. 
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But it iB a condition of the completeness of the thing that <mo 
Musalm&n should pass over it, according to iSioBC who think deli* 
very necessary.* 

Hallil has said that the rule is the same^as ‘to a bridge which a 
man has built for Muflalm&iis, and they have made use of it as a 
way. The bifildiiig in consequence does not pass as inheritance 
to his heirs, but becomes a wakf,^ b^‘ing especially set apart by the 
cancellation of their rights.* ^ 

Tlie Appointment of Superintendent of a Wakf and the 
Wildyatf or Gouermnee of the WaJef 

The proper peraon for the superintendence of a v^f is 
one who does not seek for the office, and in whom ohore is 
no known or apparent wickedness.^ 

DCCCCXCIV. None l)ut a trustworthy and (qua- 
lified person, whether male or female, § should be 

appointed mufawalli^ or superintendent of a wakf, 

\ 


AnNOI ill ions. 

Muhammad maintaiiib that as soon as people drink water out of the reser- 
voir, or enter the caravamera^ or warriors trfkc up their residence in the 
Rxhaty or interment takes place in tl»e burying^groiind, the proprietor’s 
right is extinguished; because eoiiBiguDieut (which he holds to be a 
condition) is established by sm h act<> ns the consignment of anything 
must be made in the mode proper to that thing. It is sufficient also, 
(according to him), if these aefo be pei formed by, or with respect to, 
only a single indiotdval; because as the vhole community cannot engage 
in those acta, regard mu>t necessarily be had to them as performed in 
any single instance. Wells and fountains arc also subject to the same 
rule. — Hidkyah, vol ii, p. 357. 


♦ Fat&wa Alamglrl, vol ii, pp. 655 & 566. — B. Dig., pp. 609 k 610. 
f Wdayat or Walayatf' govemanoe, huperintendence, or management. 
% Fatdwa Alamgiii, vol ii, p. 601 — B. Dig , p. 691. 

§ As to the ooinpetcmeo of females to be MuiamallU^ aide Calcntta 
Sudder Dewanny Adawlut Reports, vol. i, p 217. 

When the management of a was combined with its Sajjddah- 
nudtinC, or superintendence of a religions cRtablishm<*nt — a function which 
a female cannot exercise -jt was decided on the opinion of the law ojfficer, 
that tbe former office could not be held by a female. — Calcutta filudder 
Dewanny Adawlut Reports, vol. i, p. 107. H^idah^nxshint is the sitting 
on the carpet used by Musalm^ns for prayer. 


ft 
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No one should be appointed but an amin^ or .truBtee^ who is Lsctvrb 
able to act hf himseif or by deputy ; and in this males and females 
are alike f and so also the blind and those who possessed of 
sight, and even oner who has undefgone the hadd, or specific pun- 
ishment for slander, if he have rcpented-f 

DCCCCXCV. A p»son may appoint himself 
«or his children a mutawdlli or mutawalUs of the waJcf 
made by him. 

Muhammad, the son of Alfa^, being asked respecting one who niastration, 
had made tt a condition in constituting a wakf that the govem- 
anco^isif it^ should be for himself and children, answered, ‘^It is 
lawful, according to all.’* A man makes a ^v(lkf without mention- 
ing any ^ne for its governance, — it has been said that the govern- 
ance is for the appropriator himself ; and this is agreeable to the 
opinion of Abd Yusuf, for^with liim delivery ^^as not a necessary 
condition, but according to Muhammad, the wdkf is not valid ; 
and so it is decided.f 

DCCCCXCVL If the appropriator {wdkif)Pr^^* 
appointed two men to be mulawallts after his death? 
then if one of those two men died after making his 
companion executor in respect of the matter of 
wakf* the \uanagenBbnt by the survivor (of those 
two) over the whole of the wakf is valid. It is so 
(laid d9wn) in the Fa0wd Kdzi Klidn-X 

DCCCCXCVIL If a person appointed two men Prinetpk, 
his executors, and one of them accepted, and the 
other refused, then the judge (kdzt) is to appoint 
in his place another man until the two men are a^eed 
(in accepting) as was intended by the appropriator. 

And if we kdzi entrusted the entire (management 

the) voakfXxi the man who accepted, the same is 
talid, without conflict of opinions (as is laid down 
in the Zahinyah). And if he (the appropriator) 
appointed an adult and a minor to be his executors, the 
k&si should appoint a man in the sl;ead of the minor. 


* See, however, the laat note of the'prooeding pjtge. 
t Fat&w& Alamgiri, vol. ii, p. 504. — B. Dig., p. 691. 
i Fat&w& Alatiigirl, vol. ii. p. 606. 
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PfMciph 


Frincipk, 
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DCGCOXCVIIL If tiie appropriator shoald 
mak4 it a condition-^tbat “ such a& one shall appomt, 
I idudl not have the power to disohar^,*’ the 
appointment shall be Jawful, but the prohibition to 
remove would be void.* 

DCCOCXCIX If he (the'ajpropmtor) should give the' 

E >veniaQce during his life and after his death, it would be 
wful, and the person appoiifled be his agent during his 
' life and his executor after his death. The effect would be 
the same if he should say “ 1 have appointed thee* my.Bmnt 
in this mdahnh during my life and mter my death.^* But 
if he should say " I have invested thee with the goVfemanoe 
of this wakf” he would have it only during his life, and not 
after his death.* 

M. If he should make no appointment ol^ a 
Kayyirn^ or administi'ator, till the approach of 
death, and then appoint an executor, the peraon 
appointed would be the executor with regard to his 
px’operty, and administrator of hjs Bptifhe 

should make a new appointment of executor, he 
would only be executor for the property, and not 
administrator of tlie wakf.* 

MI. If, however, he should say “I have 
revoked every appointment of executor made by 
me,” the governance would be to the new executor, 
aud the former mutawalli. or superintendent, would 
be discharged.* 

MU. When one appoints a person hs the 
executor of his wakf and makes it a condition 
that he shall not have the power to appoint another)! 
the condition is lawful.* 

Mill. When the superintendent has died, and 
the appropriator is still alive, the appointment 
of anotlier belongs to him and not to the judge; 


* F»t6w& Alamglrf, voL ii, pp. 601 & 606.— B. Dig,, pp. 693 St 69S. 
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Md if tihe appi^priator H dead, his executor is pre* 
ferred to the judge. But if he had died witibodt — ^ 

aaming an executor, the appointment <of an admi- 
nistrator is with the judge.* 

MI V. So long as a wrson fit to bo a m/uUar/octXU ib Pmtevk, 
.(found) among the relatiuUaof the appropriator (wdidf), 
a stranger cannot be appointed as a mutawalU, as the 
* former will take a greater ^interest. — ^Dnrr-ul-Mukht&r, 
p. 422. 

MV. In the Asal it is stated that the judg$ (Mhi/rn) Pme^ 
cannotg appoint a stranger to the office of admiiustrator 
so long as there is any of the house of the appropriator 
fit for the office ; and if he should not find a fit person 
among them*, and should nominate a stranger, still if 
ho should subsequently find among them one v^ho is qualified, 
he ought to transfer the appointjnent to him * 

When a pmr&on fit to be a mutmoallt is found amoug the offspring 
or in the family of the appropriator, a stranger must not be 
appointed as a mutawalll ; but when a fit person cannot be found, 

(among* tho above), a Granger may be appointed, still, if a fit per- 
son can aftorVards be fmAid in the family, he shall have the office. 

— Radd-ul-Muht^, vol. iii, p. G36. , 

• 

MVL If sthe wdhify or appropriator, has made it PnnctpJe^ 
a condition tliat a muta%oalli s^iall be appointed from 


Annotations. 

mvi. It is stated in the Jdmi uUFasulavn^ that if the appropriator 
has made it a condition that there must be a mutawalli from amongst 
•his children and children's childien, then is the judge (hdzi) competent 
^to appoint a stranger 'without malversation (on part of the former); 
and if be does (appoint a stranger), shall such person be the 
mutawalU f Shaikh ublslam Burhan ud-dnif has declared in his 
Fawajid that he ahall not Nahr-ul-Fafic quoted in the Fatawa Alam* 
girl, vol, ii, p. Vide B. Dig., p. 594, and Radd*ul-Muht4r, vol. iu, 
p.e36. 


* Fat4w4 Alaanglri, vol. ii, pp. 607 & 60B,— B. Dig pp 69S ic 694. 
t The author of the UMyah. 
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amongst his children and children’s children, the judge 
not competent to appoint a stranger -without mal- 
versation (on the part of the former), and if the h&ei should 
still appoint (& stranger), he shall not become the TimtmoalU, 

MVn, If the persons of a neighbourhood be un- 
animous in favor of a person and make him mutcmalU 
without the order or sanction (N the k6si Qudge), the man , 
■would, nevertheless, be mutawalU. — Indyah, cited from 
Bahr and Nahr in the Iladd-«]-Muhtdr, vul. i, p. 686. • 

MVIII. If a man having appropriated his estate 
and delivered up possession of it to the adminis- 
trator, desii'e to take it from his hands, he pannot 
do so unless the apjiointment was with such con- 
dition. 

A man having approju-iated his estate, and delivered 
up possession of it to tlie administrator, desires to take 
it out of his hands If he made it a condition in the 
wdkf that he shoidd have the ])owcr to diseharge the 
administrator, and withdraw the ttul f from his hands, he 
may lawfully do so ; otherwise ho cannot according to 
Mtmammad ; but according to Abd, Yusuf, hr can; the 
ShaikJut of Balkh deciding -with the' latter, and those of 
fiakh&i4 -with the former, -with whom also is tho fatillfi.*' 

On the Dutiee and Pmvers of a MufawalU.* 

MIX. A ‘superintendent may on the point of 
death commit his office to another, in the same 
way as an executor may commit his to another.* 


AvNOTATfONSf ^ 

mvii. If the personB who say their prayers in a mosque agree 
to appoint a man as mutawaHi for the welfare of a mosque, it is valid 
according to the ancient lawyers ; it would, however, be better to do so 
with the x>ermi8aion of the hdzi. But, subsequently, tho modern lawyers 
agreed unanimously and said— “in our time it would be valid if it is 
done without the knowledge of the kdzi, it being a well known fact that 
the kdzU covet properties.’’— Radd-ul-Muhtar, vol. iii, p, 633. 


♦ Fat6w& Alamglri, voh ih pp 504 & 607.— B. Dig., pp. 691 & 692, 
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MT- But when the amropiiator has asfdgned some 

paitisakr property for this superintendent, it does not 

mlong to the person urhom he (the latter) has appointed , 
to tiw office ; and the matter must be subwtted to the 
judge, in oidec ih&t he may assign for him the hire, or 
salaiy of similar work, unless the appropriatoif had assigned 
the ^owance for every su^rintendcnt.* ^ 

MXI. A superintendent, while alive and in good Prmeifk, 
health, cannot lawfully appoint another to act for 
him, unless the appointment of himself were in the 
nature of a general trust.* 


MXH. If an administrator should die after he has piiue^ 
given a lease, the lease is not made void. Nor is a lease 
granted by the ajiprojmator himself dissolved by his death, 
on a liberal construction, though it ought to be so'f by ana- 
logy.* 

MXITI. When a judge who has granted a lcat>o is dis- Prineipk. 
missed from his office, the lease is not made void.* 


MXJV. And if the lease has been granted by a super- rrineipk. 
inteu^ent is luntself the party entitled to the l>enefit 
of ih&vtalif, it is ndl dissolved by his death, though the 
prodAt is his.* 


MXV. When ■ the superintendent of a tvakf has lot a Principle, 
mansion appropriated for the poor, for more than a year, the 
lease is unlawful.* 


, MXVI. In the absence of any condition, therrisc^fc 
approved doctrine is that the lease of estates in 
land may be decreed to bo lawful for three years, 

^ unless it be for the .benefit of the wakf to annul 
them ; and that with regard to leases of other pro- 
* petty, they should be decreed to be unlawful when 
they exceed one year, unless it be for the lienefit of 
the ujokf to sustain them. But this varies with the 
change of places and times. This is approved for 


* 7at4w& Alsmgltf, toI. ii. pp. BOS, B4S. 5f4 — B. Dig., pp. B94 — 696. 
f As in the case of an ordmaxy lease, whioli according to Muhammadan 
law is oanceUed by the death of Uio lessor. 
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the JhUad i tlie saaue beiug also applicable to con* 
tracts of muzdrat and mudmalat.* 

• h 

MXVII. If an appropriator had- made it a con* 
dition that^ leases shall not be Ranted for more 
than a ycar^ and people are .unwilling to take them 
for so short a period, stiU tiie administrator bas no . 
power to grant a longer lease, but should lay tlie 
matter before the judge, that he may lease it for 
more than a year.* 

MXVIII. Wlien the appropriator himself has 
granted a long lease, and there is ground to 
apprehend tliat the substance of the wakf is to bo 
injured, the judge may cancel the lease.* 

MXIX. It is not lawful to let a wakf except 
for the rent of similar property. But when a wakf 
has been let for tliree years at a known rent, 
equal to that of similar property, so that the lease is 
lawful, it is not to be cancelled, .though rents should 
fall or rise during the period.* * ^ 

MXX. When the foipeiiutendent has let the p^perty 
of a 'uidkf at an ina< 1 «x]nate rent, so that' the lease is 
unlawful, and the tenant has occupied it, he is liable for 
the rent of sinailar property, whattwer it may amount to, 
a(*cording to what is approved by the modems. So, al80|, 
if bo occupy under an invalid lease.* 


hlXXI. If the su])erintendcnt of a ivaltf should give a 
lease of it to his adult son, or to jus father, it would not_ 
be lawful according to Abd Hanifah, except at a rontabovt) 
that of .similar propcity. But the administrator of a ivakf' 
may cultivate the lands himself, and hire labourers, and pay 
them wages out of the income of the wakf. He may also 
hire labourers about its business, and in digging reservoirs 
of water, and in every other thing beneficial to it, when 
required.* 


* Altunglri. vol. it. pp. 613— filB.— B. Dip , pp. 696 & 697. 
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MXXII. Wlien the kharaj^ or land-tax, and 
jabdif&t., or tribute, are demanded of a superin* —1 
tendent^ and he has no means of pojin^them out of pp^e^u. 
the wakf, he ipay*borrow for the purpose, if that be 
allowed by the appropriator, and if not,* he should 
^lay the matter before thp judge, who may direct that 
'debt be incurred on this account, to be afterwards 
• repaid out of the produce.* 

MXXllI. For repairs, debts may be incurred Prtnetpk* 
under the directions of the judge. But as to 
other purposes, it cannot be incurred, even with }n*s 
permission to expend on persons who are entitled ^ 
to the benefit of the WA/.* 

Fer the price of seed it inaj’^ oertaml / be incurred, with 
hia ])enniss5on , but whcthoi it can be so without I is pei- 
iiiiasjon, authorities vaiy * 

MX XIV. When the appropriator lias given to the Prtnctple 
person Vhom ho ha«f set over the business of the vxik/ a 
ceitaid known })ropei1fy" every yeai foi the administration 
of itsHliffairs, this ib lawiul , and the administiator must 
take tm same tiouble as is done in similar cases, and as is 
customffty in Vegaid to icpaiis and the receiving and dis- 
tributing of the produce It is not piojiei that he should 
MI shoit of this But as to what is reepmed of agents and 
hirelings that is not required of him * 

MXXV If the governance weie given to a woman Pnncfpfo. 
and a known hire were assigned for her, she is not to 
be troubled except for the hke of what is customary foi 
Vomenf to perform * 

• 

MXXVI When a wifi/ building *is in a ruinous state Pnncfple, 
and the mutawallf is unable to repair the same, the 
judgf should let it out, and relraild oi repair it with the 
income ; and return it to the mufamdU when rebuilt or 
repaired.* 


* Fat&w& Alamgiri, vol. u, pp 516— 519— B Pipr PP W Ar 698 
t Bee tbo foot-note attached to principle dcoccxciv 

• . X 
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MXXVn. If the people of the wakf should ^nxplam 
of the administrator, and say to the judge (kdkim) that 
"‘the appropidator gave this in exchange for work which 
he does not perforS the judge is not to trouble him on 
account of work which is not usually done 'by governors * 

MXXVIIL Though a dalamity, such as blind- 
ness or deafness, should befall the superintendent, 
still, if he is able to do his work, the salary is to 
be continued to him ; but if disabled, he is to have 
no part of it.* 

MXXIX. If a complaint is made ag^nst a 

f overuor (mutawallf)^ the judge is not to remove 
im from the governance of the waf^^ except for 
manifest malversation.* 

MXXX. If he remove b™, ho is to deprive him of the 
hire appointed by the appropriator for administering the 
atfairs of the 

MXXXI. If the person whom the judge has removed 
should again become good and competent, the go\emance 
of the waif is to be restored to him*; and if he ‘think’ fit, ho 
may appoint another to act with him, who will be j|ntitled 
to part of the salary. Or if the allowance is too small for 
two, and the judge is of opinion that some further provision 
should he made for the person appointed with him out of 
the income of the imkf, tlierc is no (objection to this.* 

MXXXII. If it is estahlLshod to the judge that the 
administrator is unfit for the atiairs of the 'ivakf, and he has 
accordingly dismissed him and put another in his place ; 
and then .another judge (liakhn) comes, whereupon the dis- 
placed administrator complains to him, his complaint and 
assertion are not to be received ; but if this judge is satis- 
fied that ho is competent for the administration, he shoulcl 
restore him to it, and assign him the allowance out of the 
produce. So, also, if he were removed for wickedness and 
malversation, yet after a time repents towards God, and 
produces proof that ho Las become competent, ho is to bo 
restored * 


* Fat&w& Alaxngid, vol. ii, pp. 519 k 520.— B. Dig , pp. 598 & 599. 
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MXXXIII. If the appropriatoc, who reserves the 
govemance of the wakf to himself, be himself, a had — ^ 

character unworthy of confidence,, and* neglect thejvi^tt. 
perfonndnce qf his duty, the judge may take the 
toakf^ or appropriation, put of his hands.* 

If the appropriator who ma^ea this condition (namely, a reser- 
' ration of authority to himself*) bo a person of infamous charac- 
. ter and unworthy of confidence, the judge may take the appro- 
priation out of his hands, &om a regard to the interest of the 
poor ; in the same manner as he is at liberty to suspend the 
powers of*an executor, where ho happens to be a person of bad 
character, from a regard to the interest of the orphans. — Hidfiyah, 
voL li, 353. 

MXXXIV. Should he (the appropriator) neglect 
to make repairs, having (some) of the produce in his 
hands, the judge may compel him to do so, and if he , 

fail to make them, take the wakf out of his hands. 

And though he should have made it a condition that 
neither the Sultan nor the judge shall have the power 
to renipve him, yet if he cannot be trusted with the 
wakf,*t\iCi oondition is void, and the judge may re- 
move, him and appoint another. The judge may 
also remove one appointed by the appropriator 
wh(Sn it is for the advantage of the moA/.f 

MXXXV. If, also, the proprietor constitute pnnctpie. * 
anotlier the mutawalU, declaring that “the sovereign 
or magistrate shall not take the ap})ropriatiOn out of 
his charge,” yet these are at liberty to take it from 
him, where he happens to be a person of bad cha- 
jucter; because, as such a declaration is repugnant 

Annotations. 

mxxxiii. Though the appropriator should make it a condition that 
governance is to be for himself, f the judge may, nevertheless, take 
It out of his hands, if he is not trustworthy. — Fat^wa Alamgiri, vol. ii, 
p. 505*— B. Dig., p. 592. 

* Ftdr Principle dccoexov. 
f Fat&w4 Alamgiri, voJ, ii, p. 505.— B. Dig., p 592. 
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to the precepts of law, it is consequently void.— 
Hidayah) vol, ii, p. 363. 

MXXXVI.^ Whqa tho superintendent of the waJcf has 
sold or pledged anything belonging to it, thy is malversation 
for which he may be dismissed,* or another trustworthy 
person conjoined with him in the management.f 

When the laud of a wahf is ba'd aud uncultivated, and the 
administrator desires to sell part of it, in order to improve tho 
rest with the price of what he has sold, this is not within his com- 
petence ; and if an administrator should sell any part of the build- 
ing that has fallen down, with a view to its removaf, or palm- 
trees of a garden that thoj" may be cut down, the sale is void; aud if 
the purchaser shall pull down the buildings, or cut the tftees, it is 
the duty of the judge to dismiss the superintendent from his 
office, because this is malversatiou ; and ho may make either the 
seller or the purchaser resiiousiblo for the value , but if he make 
the seller responsible, operation is given to the sale, while if tho 
purchaser is made responsible, the sale is void.f 

MXXXVII. When a wakf is made in favor of 
several persons, then upon the death of any of them, 
his share goes to the poor, and the remainder is for 
the survivors. , . 

If a person sliould make his land a sadaLah, appropriated for 
Abdullah and Zayid, the prodnro is for both. When both,die, the 
whole is for tho poor , and when one of them (i’Os„ his half is for 
the poor. In like manner, when a class of persons (kowm) is 
named, tho produce is to be divided according to the number of 
heads ; aud if one dies, his share goes to the poor, and tho remain- 
der to the survivors. J: 

MXXXVIII. When the appropriation^iis for a 
class of persons {kowm), and they all reject, the 
produce is for the poor; while, if only some reject, 
then, if the name of the class he applicable to the 
remainder, the whole of the produce is to be divided 
among them, but if the name is inapplicable to the 
remainder, the share of those who reject passes 
to the poor.J 


* The alienation for whi'*!! ho is dismissed must be unlawful,— 
B. Big., pp. 650, 652, and Hooro's Indian Appeals, vol. ii, p. B90. 
t Fat&wd Alorngirf, vol. ii, p. 609.-— B. Big., pp. 694 & 696, 
t Fat&wfi AXeax^td, vol, ii, pp. 621 & 623.— B. Big., pp, 699 k 600. 



•LECTURE V.L 


■ ■ • 

INTRODUCTORY DISCOURSE ON THE MUHAMMADAN 
LAW OF THE IMAMIYAII SCHOOL. 


The word Shfah or Shiaf, which signifies an adherent or ThcSLiiihSect. 
sectary# in general, has become a distinctive appellation of 
those Muhammadans who ass(»rt and maintain that Alt* 
the cousin-geniian and son-in-law of Muhammad, was the 
only lawful successor of the said Piophet, and that both the 
/mamewf and Khildfaf, that is, the supieme, spiritual, and 
tempoial authority, devolved ofi right upon him and his 
posterity by liis wife Fdtiinah, the daughter of the Prophet, 
thougli unjustly ousted by the Kfuilifah^ of Ba/rti Vniayyah 
and Jian^ Abbds f 
• « 

Thus JlZiwas, accoivling to them, the first Imam; liis 
eldest son the second, his second sou UusatH, the 

thHd,|ind All, hui nfimad Za hi -v I- Abidin, the sun of Husain, 
thefouith On, the death of the last named A It, a. schism took 
place in the sect, a pai t ot whom adhered to one of his sons, 
called Zayid; thence taking the name of the Zaydnth sect,J 
wliile the greater part ot them acknowledged another of his 
sons, named Muluimmad Bdl ir, as the fifth Imam . Jiltiham^ 
vnad BdUgf* was succeeded by his son Jaafar Saddilr, as the 
sixth IviSm . these two are the gn^at heads of the /mrf miyah 
'sects. Jadfar Sadik appointed his ehh‘st son IsmAU to suc- 
•cood him in the hndm^t, and on his preinatuie death, he 
•nominated his second son Musa Kasim, sometimes called 
M6si Raza, to be his buccessor. This second appointment 
gave rise to another and greater divibioii among the Shiahs, 


* AU was the son of AM T&lib, paternal uncle of Muhammad, and waa 
the first convert to Islam, and one of the ablest and bravest of the 
Arabian olueftains • 

t See AnnotatLons at pp 6 — ^8 of Lecture I. delivered in 1873. 
t See the last foot-note at p 12 of Lecture 1, delivered in 1873. 
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tomsB for part of them denying Jaafar Safidik’s right to make it, 
^ declared in favor of the son of Ismifl, thence taking the 
name of the Igmdili sect ; while the greater number oithem 
adhered to MusA KAsim, whom they acknowledged as the 
seventh Imdrfi. From him the digniiy descended lineally 
for five more generations, til] it ended in Maliadi, ihe 
twelfth and last Iindm, who is /supposed by the sect to be^ 
still aKve, though he has withdrawn for a time from human ^ 
observation, since his last appearance on earth. Hence the « 
great body of the Shiahs, who acknowledge Mdsd K&sim 
and his descendants as the true Imdms ai’e called ** lend 
a^hxtriaks^^ (Twelve-eans), — tliat is, followers of the twelve 
Imdms, — and also Imdmiyahs.* In the absence of the Imfim, 
the spiritual and tem}>or^ government of the whole Musal- 
mfin community is supjiosed by them to have devolved on 
the Mvijtahids,^ who are considered as the representatives of 
Imam Mahadi. 

The Shiahs oonstiiatc one of the two general Muhamma- 
dan sects, J and though they are in themselves divided into 
some sub-sects, § which (lifter from each other iu several 
religious points, yet they collectively defier from the Hnnais, 
in the interpretation of the in admitting and 


♦ They ajSRert,” says fcho leareed tranhlator of the Kurdn. l-hat reli- 
gion consists solely in the knovrledge of the true Imam. Vidf p. 23S of 
the Preliminary Discourse to Sale’s Translation of the Kurdti, 

The Shiahs, tiiorefore, arrogate to themselves the title ** Mumininj ” or the 
true believers. 

•f In its common acceptation, ** Mujtahid'' signifies one who strives to 
iic(H>mpliBh a thing or to make a great effort ; but in Bpeakinal|iaf the law- 
doctors, “ JMujlahid'^ denotes one who brings into operation the whole 
capacity of forming a private judgment relative to a legal i)osition. 

In Persia, where the sect has prevailed since the aooession of the Suf ( , 
dynasty, it was not tiU a late period in its history that the actual obedi- 
ence of the sovereign to these devout teachers of the law was in any' 
degree dispensed with. An bfiicer with the title of Mujtahid was found in 
On^ at the time of its annexation The Lecturer has heard personally 
from the present J!dvjafahid of Oudh that the first Mujtahid was appointed 
soon after the assumption of the royal title by the Naw4b Vizier, and 
that he himself is the fifth Mujtahid. The duty of a Mujiahxd is confined 
to theenperintendcnceandcareof endowments for pious and oharitable 
purposes, though they seem occasionally to be called upon by the Courts of 
Justioe for their opinions on the iiidah law. 

1 The other sect being formed by the Sunntit.^Vide pp. 11---13 of Leo- 
tnre I, delivered in 187.S. 

§ Vide p. 12 of Leoture I, delivered in 1873. 
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yejectang^ various a^iddis, aod in many other respects in iMfoRs 
point of feith and religious doctrines.* 

- The Kur&n is tho origin and fountain-head of the Skfdh Th* origin «f 
as well as of the Surmi sdiool of the *Mohammadan law. g^*J“®***“ 
The Swnnat as' HadU constituting the other* basis of the 
former. * 

* In addition to the Kurdh, Surmat, or Iladda, the Ijrma* 2?*. 

, (concmrenee of the Learned) is another source to which the 
Shiahs had recourse wherever the former were not appli- 
cable to any particular case : they had also recourse to 
Kiyds^ (ratiocination), and that only to draw inferences 
directly or by implication^ 

The worlcs on limits, or traditions, compiled by the Shiahs, work» on 
Mo very numerous. A glance over any of the Biographical HadA 
and Bibliographical Bi^ionaries will be sufficient to bear 
out this fact (1). Of the principal works on hadis, or tradi- 


Annotations. 

(].) The Bioflfraplucal and Bibliographical Dictionaries are also 
nnnneroufl. Of those, the work written by Nur-ullah Bin Sharif 
al*H\isaiui Ask-Shustari, ciiititled the ^^Majd1is-ul-Mumimn/* is amine of 
valuable information respecting the most notable persons who professed 
the Sld^h faith. The author has devoted the whole of the fifth majlis 
or section to the«livcs of the traditiouists and lawyers and he has speci- 
fied the principal works composed by each of the learned doctors at the 
end of their respective histories. Nur-ullah does not mention the period 
when he wrote the MajdUs-ul-Mumumi. The fact, however, of his not 
having written respecting the life of the celebrated lawyer Baha ud-din 


* An account of the Shiah tenets will be found in the celebrated work 
TTahl^l-YaUn by TVluhammai’ Bakir Bm Muhammwl Fakih, who dedi- 
cated hiB work to Sh4h Sulttln Husain ; and in ilie Risilat-i or Kit4b-i 
• Hasanfyah whicli, though a little work composed by Abii ul-Fattil ll6zf 
Hakki, has a great roputatiou amongst the Shiahs, particularly in Persia 
The latter work was translated from the Arabic into Persian by Ibrahim 
Istarib^ in A. H. 958 (A C. 1551). Both of these works have been 
^ printed in Persia. Some accounts of the Shiah tenets will also be found 
m Sale’ll Kuran^ Preliminary Dibcourse* Sect 8; in Malcolm’s History of 
Persia; in the TaUarat ul-Awam, and in the JlftW-avz-a/arAtf/, which last 
gives particulars of the tenets of all the difiterent soots of Muham- 
madans as well as of the sects tbomselves. 

t VitHe pp. 23 & 24 of Lecture I, deliverodin 1873. 

J For instance, where the Knrdin, enjoined “ speak kind words to your 
parent,’ they bifcr therefrom that imzenis most not also bo insulted.” 
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tioQS, osfi i$ compiled by Abdullah Bin Ali Bin Abd 
Shuabah al-Halabi, whoge grandfather ia said to have 
ooUeoted traditions in tho time of the Imams Hasan and 
Husain. Abdullah^ppcars to have collected traditions and 
presented his work, when completed, to lin^ Jaaiar ua> 
Saiidik,*by 'vfhom it is said to have been verified and corrected. 

^ _ 

~r “ % 

Annotations. 

aUAmili, who died in A. H. 1031 (A. C. 1621), whilst the latest lawyer ' 
named in his collection is stated to have died in A. H. 996 (A. C. 1587), 
jQxes the composition of the work in the early part of the elenrenth cen- 
tury of the Hijri era. — Virie Mori. vol. i, Introd., p. 244, 

In addition to the hl«jalis-ul-Mimiinin of Nur-ulluh, there afe several 
biographies of eminent Shiahs. Tho most celebrated works of this 
nature, and which have been constantly quoted by Niir-uIIah, are the 
writings of Muhanimaci Bin Amar at-Tnmimi, the srreat Biographical 
Dictionary of Abii ul-Iluuain Ahmad Bin All an-NnjasIuf on the lives 
of the traditionists, which is generally quoted by the name of Kit&b-i 
llijal; and the Khulasat ul-Akwal by the fatuous Shaikh Allamah 
Jam4Uud-dm Hasan Bin Yusuf al-Mutahhir Ililli, commonly known by 
the appellation of Shaikh AlUmah IlillLf An author of equal reputa* 
lion, Shaikh Jaafar Muhammad Bin al-llasan At-Tiisi^ who wob one of 
the Chief Miijtahids of the linainiyah sect, and died in A/1I, 46d (A. C. 
1167), wrote a woik which is frequently referred to in the Msjalis-uU 
Muiiiiiun; it is a Biographical Dictionary of Sfiuh works, together with 
the names of the authors, and is entitled “Filirisf-i-Kutab-i iihiah wa 
Asm^-iiI-Musannifin.” lie also wrote a volumirous commentary on the 
Kttrdn and many other works. Ahu Yrhiyah Ahmad Bin Dddd 
al-Farazi al-Jurjaiu, who was originally a Kuiini, but became a convert to 
tlie Imamiyah faith, was also the author of a biographical work called 
Kitkb fi Muarafati ur-Rijal.’* 

* Abd Banff oh received his first instructions from Imdm Jaafar S4dik, 
though be afterwards sc'paiatod from him, and established a school of his 
own. He remained, however, during his life a devoted partisan of tho 
family of Ah. But his adlicrenco to it ims only to have been politJoal ; 
for, on questions of law, he diverged considerably from the o]>iiiions of his 
instructor. The dxfiercnces between the leaders, whatever they may have 
been, were probably aggravated by the religious ranoour of their followers ; 
and there are now many important points on wMbh the scliools differ.— 
Baillie's Digest of Muhammadan Law, part li, Introd., p. xiv. VUte 
'l^sa/rat nhAn^tum. 

f Axi-Najdshi died A, H. 405 (A. 0. 1015), and Shaikh All&mahin A 
726 (A. G. 1325). 

X llie greater part of Abd Jaafar Tiisfs works was publicly burnt in 
Baghdad in the tumult that arot^ between the Bunnls and Shia^ in A. H. 
148 (A. C. 1056). 
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This author was one of the earliest writers both on Hadis and Lvoums 
law of the Imamiyah sect. The book on traditions, written 2L 
by Ab& Muhammad* * * § Hish&m Bin al-HaUm al-Kindi 
ash-8haibfini, is also a work of great reputation. 

The Ilfil-ul-Haclis and the IkhtiUf4t-ul-Hadif^ were writ- 
ten by Yanas Bin Abd-ur-flahman al-Yuktaini, who was 
<!el6brated as a Shiah traditionistf 

, These are the earliest collections and compilations of the 
Shiah Hadis. The Shiahs in India consider four later 
works asjho most authentic : these are called the '^Kutab-i 
Arbcia** and are, as it seems, held by them in the same 
estimatjpn as the six Saldhhl are amongst the Sannls, 

The two first in order of these four books are the " Talizih 
uUAhkdm"* and the Tbfibhdr” They were composed by 
Shaikh Abd Jaafar at-Tfi^^i, already mentioned as the 
author of the Fihrist, and of a voluminous commentary 
on the Kurdn, • 

The third (ui order) of the Kiitab'-i-ATbaa is the J&mi 
ul-Kdfi by Muhammad Bin Ydkdb al-Kalini ar-Razi, who 
is called the Rais ul-Muhaddisin, or chief of the tradition- 
ists. ^is ^ork is outlie highest authority both in India 
and Persia ; it is of Vhst extent, cumpiising no less than 
thirty books; and its author is said to have employed 
twenty^years in its composition § 

The fourth of the four authentic books on the Shiah tradi- 
titions is, the ‘ Maii-ld-Yahzur ul-Fakih/ by the celebrated 
Abd Jaafar Muhammad £m Ali Bin Bdbavaih al-Kumi, the 
author of two Tafsirs or commentaries on the Kurdn, This 
coUection is of great note in jPersia^ as well as in India 
Ibnu Bdbavaih wrote many other works on tradition, the 

principal of which, according to NdruUah, was the Kitfib ul- 

• • 


• Abii Muhammad UvtNl in the tmie of HunSii ur-TlaHhid, and died in 
A. H 179 (A. 0 796) ho i8 fan\gd also as being one of the first compilers 
of SMdh trillions — Mori Dig , vol i, Introd , p 269 

t ThJ'i author is said to have performed iorty-hvo pilgiimag»'‘P and forty- 
four umidits to Mecca, aud to have writteu the surprisidg numb i of one 
thousand volumes, oonbi overling the opiKinents ot tlie bhlah doctiines 
He died at Modinah m A (I 20S (A <3 S2J) —Mori Dig , \ol i, Introd , 
p 269. ^ 

t Vid£ pp. 16 & 19 of Lecture I, delivered in 187T 

§ Al-KaJi£ni also wrote sevoial other worlcs of iess nol^, and died at 9 
Bagd6d m A. H. 828 (A. C 989) 

Y 
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Lboturb Mas&bih. The large number of one hundred and seveniy- ^ 
^ two works on law and Hadfs are mentioned, on the author^ 
ity of An-Na^dshi, to have been composed by this volumi- 
nous writer. 

A vast humber of traditions was collected by Ab6 
al-Abb&s Ahmad Bin Muhammad, commonly called Ibnu 
Ukdah, who was one of the greatest masters of the sciened 
of traditions, and was renowned for his diligence in collecting 
them, and the long and frequent journies which he under- 
took for the purj)ose of obtaining information on the sub- 
ject.* 

A compilation of the Shiah traditions was also made by 
All Bin al-Husain al-Masnudi al-Hudaili, the far-famed 
author of the MurowaJ az-Zahab.f 

Another collection of traditions was by Abii aJ-Faraj Ali 
Bin al-Hosain al-Isfahdni, who is scarcely less celebrated 
amongst the waiters on the same subject J 

The chief works on traditions by the great Shiah Lawyer 
Shaikh Alldmah al-liilK, who is the author of the Ilhuldsat 
ul-Akwfil, and a very high authority on traditions, are the 
Istika al-Istibdr, the Masdbih ul-Anwdr,” and the "Durar 
wa al-Muijdn.” 

The work on traditions entitled the " Bahar ul-Anwfir,” 
composed by Muhammad Bakir Bin Muhammad Taki, the 
author of the Hakk ul-Yakin already noticed, may be placed 
as the last of the principal works exclusively on traditions. 

Books on civil One of the earliest works on civil and criminal laws was 

written by Abdullah Bin All al-Halabi. But it does not 
appeal- that any of his legal comp-ositions are extant. 


* Ad-Ddrakutnf, the Sunni traditionist, was reported to have said that 
Ibnu ITkd^ knew three hundred thousand traditions of Ahl-i Bayit and 
the Ban! H^shim. Ibnu Ukdak died in A. H. 333 (A. 0 954). — ^MorL Dig., 
vol. i, Introd., p. 260 

f This author, with some justioe, has been termed the Herodotus of the 
East. HediedmA.H.346(A.0.957).--rti£i. 

X Abii aLFaraJ Ali is said to have devoted fifty years to the cozopoBition 
of the well known Kit&b ul-Afgh^i. It is stated that Ad-D&rakutnl, and 
others of the Sunni traditionists, drew largely for their materials from 
the writings of the last named author who Sed in A, H, 866 (A. 0, 966). 
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A number of law-treatises of tbe present class wa8<som- lm*ou 
posed Ify Yanas Bin Abd ur-Bahmin (already spoken of 
as a writer on traditions). The most £unous of these 
treatises is entitled the Jd.mi-ul Eabir. . * 

a 

Several workfe on law were written by Abfi al-Hasan 
All Bin al-Hasanal-Kumtoommonly called Ibnu B&bavaih, 

• one of which works is entitled the " Kitibu ash-Shardyafi.”* 

> The Haknaa fi al-Fikah is the best known of the law 
bodks of the present class composed by Abd Jaafar.f 

Abd Abdullah Muhammad an-Nuam&ni, sumamed the 
Shaikl^Mufid and Ibnu Muallim, a renowned Shiati lawyer, 
is stated to have written two hundred works,} amount 
which one called “the Irshid** is well known. When Shaiidi 
Mufid is quoted in conjunction with Abd Jaafar at-Tusi, 
they also are spoken of as “ the two Shaikhs {Shaikhain)!' 

The chief works on law, written by Abd Jaafar Muham- 
mad at-Tusi, who has been already noticed as a waiter on 
biography, a commentator on the Kurdn, and one of the 
most distinguished compilors of traditions, are “the Mabsdt, 
tbe KHilfif, the Nihayah, and the Muhit.” These works are 
held fii great estimation, and he is considered one of the 
highest authorities in law. The Risfilat-i Jaafariyah is 
likewise a legal treatise l)y at-Tdsi, which is frequently 
quoted 

The Shardya ul-Isldm, written by Shaikh Najm ud-dm 
Abd ul-Kdsim Jaafar Bin Muayyid al-Hilli, commonly called 
Shaikh Muayyid, is a work of the highest authority, at 
least in India, and is more universally referred to than any 


* This writer is looked upon as a considerable autholrity, although his 
%fame has been almost eclipsed by his more celebrated son, Abd Jtvi^iar 
Muhammad, already mentioned as a traditionibt When those two writers 
are quoted together, they are called “ the two Saddks.” Ibnu Babav<^h 
died m A. H. 329 (A. C. 940) —Mori. Dig,, vol. i, Introd.. p. 270. 

t Abd Jaafar is said to have written in all one hundred and seventy-two 
works, and to have boon espociaUy skilled in Tjtthdd — Jbid. 

} These are enumerated in the Maj&lis ul-Muminln, on the authority of 
Shaikh Naj^shf. Abd Jaafar at-Tdsi describes him in the Fihrist as the 
greatest orator and lawyer of his Umo, thg most eminent Mujtahid, the 
most subtle reasoner, and the chief of all those who delivered Fatwdi. 
He died in A. H. 418, or, as some say, in A. H. 416 (A. C. 1022 or 1025).— 
Mori. Dig., vol. i, Introd , pp. 276 k 277. 
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XitOTUBs other Shiah law book, and is the chief authority for the 
ZL law of the Shiahs in India.* 

A copious qnd valuable commentary upon the Shar&ya 
ul-lslfim, entitled the Mas&lik ul-Afhfim, was written by 
Zayin-ud-dl]\ Ali as-S&ili, commonly called the Shahid-i 
S6ni (second martyr).” There ad‘e two other commentaries 
on ihe Shardya ul-Isldm, respectively entitled the “ Maddr- 
ul-Ahkdm” and “Jawdliir ul-Kaldm,” the latter of which 
was written by Shaikh Muhammad Hasan an-Najafi. ^ 

Of the works on jurisprudence, written by Yahiyah Bin 
Ahmad al-Hilli,t who wa;S celebrated for his kno\^edge of 
traditions, and is well known amongst the Imdmiyah sects 
for his works, the Jdmi ash-Shardya and the Muokhal dar 
Usdl-i Fikah are held in the greatest repute. 

Of the numerous law books written by Shaikh AUdmah 
Jamdl-ud-din Hasan Bin Yusuf Bin al-Mutahhir aJ-HiiU, 
who is called the chief of the lawyers of HUliah, and who 
has been already mentioned as the author of the Khuldsat 
ul-Akwdl, and whose works are frequently referred to as 
authorities of undisputed merit, the most famous are the 
Talkhis ul'MarSm, the Ghdyit ul-Ahkam, and the . Tahrir 
ul-Ahkdm, which last is a justly 4;elebrated work,i. The 
Mukhtalaf-ush-Shiah is also a well known composition of this 
great lawyer, and his Irshdd ul-Azhdn is constantly quoted 
as an authority under the name of the Irshad-i AUdmah. 

The Jdmi-ul-AbbdsI is a concise sad comprehensive 
treatise on SWdh law, in twenty books or chapters. It is 
generaUy considered as the work of Bahd-ud-diu Muhammad 
AdmUi, who died in A. H. 1031 (A. C. 1621).+ 


♦ The original* text of this valuable worlrwas edited by Maulavf Sayyid 
Onl&d Huaaia of Lucknow, late Head Profe^'^or of Muhammadan Law, 
according to the Shiah doctripo*^ lu tho College of H&jl Muhummad Muhsin*’ 
at Hooghly, and Maulavl Zahiir Ali of Bareilly, and published by tide 
Asiatic Society of Calcutta, at the suggestion and with tho aid of Naw&b 
Sayyid Muhammad Husain Khdn Bah^lur Tahowor Jung in the year 1839, 
The above work has also been printed in Persia and Lucknow, 
t This great lawyer died in A. H. 679 (A. C. 1280) 

J “ But,’* says Mr. Morley, “that lawyer only lived to complete Ihe first 
five books dedicating his work to Sh4h Abb4s /I. Tho remaining fifteen 
books, as I have asoertainedtfrom a manuscript preserved in Bad- 
clifPe Library at Oxford, and forming part of the collections procured in 
the East by 1!^. James Fraser, were subsequently added by Niztoi Ibnu 
Husain ae-S&val. This fact is not mentioned in thi* only manuscript of 
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The IfafS&tIh by Muhammad ^ Bin MurtiMsd aumamed 
Muhsan, and the commentaiy on the book by his nepheur, 
who was of the same name, but sumamed H&di, are modem 

works deserving of notice. . * 

• 

The Bou^at ufr Ahk&m^ written in Persian by the third 
Mujtahid of Oudh, consists W four chapters. The first of 
those is on Inheritance, whid) is treated of therein most fully 
^and perspicuously. This work was lithographed atLuck- 
*now first in 12e57, and again in 1264 Hijri. 

A general Digest of the Im^miyah law in temporal mat- 
ters was compiled under the superintendence of Sir William 
Jones, ^'his book is composed of extracts from the work 
called the K£fi, which is a commentary on the Mafatih, as 
well as from the Sharfiya ul-Islfim. The manuscript of this 
Digest still remains in the possession of the High Court of 
Judicature at Calcutta. 

• 

The earliest treatises on the Fardiz, or Inheritance, of the Books on 
Shiahs appear to have been written by Abdul Aziz Bin 
Ahmad al-Az^i and Abd Muhammad al-Kindi, the latter 
of whom is said to* have lived in tlio reign of H&rdn 
ur-Bashid. • . ‘ 

A wc)rk on the Law of Inheritance, entitled the aJ-Ijaz fi 
al-Far£[z, has Ijcen left by Abd Jdafar Muhammad a1>Tusi 
in addition to his general works on the Kiirdn, the Hadis 
and Jurisprudence. 

The bc^t known and most esteemed works on the Law of 
Inheritance are the Ihtijdj ush-Shiah by Sadd Bin Abd 
ullah al-Ashari,* the Kitdb ul-Maw&ris by Abd al-Hasan 
All B&bavaih, the Hamal ul-Fardiz, and the Far&iz ush- 
Bhariyah by Shaikh Mufid. 

•k 

the entire* work whioh 1 have met with ; but in the Fraeer manuscript, 
which oompriseH two volumes, the first oostainin^ the first five books, 
there is a ^stinot preface to the sixth hook, where it is expressl;^ stated ; 
and it is corroborated by the cxistenoe of a manuscript in the Library of 
the East India Company, which contains the first five books only of the 
JiUni-ul-Abb6ni, illustrated with notes, forming a perpetual commentary 
taken from the Principal Shiah Law Authorities, by Izz ud-din Muham* 
mad Bin Mir Abii al-Husaini al-Musavi, ‘vAio entitled his work *the 
Majmtia^i Izdiy^d.’ ”~*Morl. Dig., vol. i, Introd,, pp. 278 A 279. 

* This author died in A. H. 301 (A, 0. 913). * 


LiwGiwiia 

TI, 
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The Shax£ya ul-Isl&m W^ich, as already sttbted, is cm of 
the highest authorities on the Shiah Law, contains also a 
chapter on Inheritance, which is generally referred to in 

ttiByunby.' . 

Of all the above-mentioned books on Civil and Criminal 
laws, those that are commonly* referred to in India are the ' 
following : — The Shardya uLlsldra, Rouzat-ul-Ahk&my 
. Sharah-i Lumd, Mafdtih, Tahrir, and Irshdd ul-Azhdn.* 

f 

Of. the books on this branch of Muhammadan Law, only 
that part of the Sharaya ubIsMm which trea^ of the 
forensic law has been translated, though not fully, by 
Mr.NeilBaiJlie.t 

A considerable part of the Digest compiled under the 
superintendence of Sir William Jones (as already noticed) 
was translated by Colonel Baillie, out of which the chapter 
on Inheritance has been printed b}’^ Mr. Neil Baillie at the 
end of the s(‘cond jiort of his Digest of Muhammadan Law. 
Although the chapter above alluded to is copious, yet it 
must be remarked that it is not so clear and useful as the 
Shar&ya-ublsldm and Rouzat ul-Ahkdm. 

Sir William Maonaghten has, in Mis work on Muhamma- 
dan Law, devoted only a chapter on the Inheritance of the 
Shiah school, which, I cannot help remaiking, is deficient 
and erroneous in several par^s. It is a more summary 
containing only thirty-three short }>aragra)>h8 ; so that 
one can easily imagine what knowledge of the Shiah 
Law c^n be derived therefrom. Had not Mr. Neil Baillie 
translated important portions of the Sharaya ul-Isl&m, the 
forensic part of the Imdmijah Law would have continued 
very imperfectly known to the English reader. 

The Shiah branch of the Muhammadan Law is applicar 
ble to all the Muhammadans who profeSvS the Shiah doc- 
trine. In India, the? Nawdbs and their relatives (with^a 
very few exceptions) are Shiahs ; there are also many other 
Musalmdns who profess the Shiah religion. By far the 
greater part of the Musalmaus in the province of Oudh held 


^ The last four have been printed in Persia. 

f This translatioxi oonstitutes almoat tbe whole of that vbltime of his 
work on Muhammadan Law called Baillie^s Digest, part ii.'^*— See the 
Preface. 
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the Shiah fai^ together with their kings.* In Moorsheda'* 
bad, too, the greater part of the Musahnfins profess t^ 
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not much less than that o€ the Sunnis. Add to this, the 
Shiahs abound almost in a^ other parts of India. Accord- 
% to the British Regulations, in whatever suits the 
• Muhammadan Law is applicable, the Shiah branch thereof 
is adhered to, not only in the suits wherein both parties are 
Shiahs, but also wherein the defendants belong to that sect. 


* This may be said according to the Arabian adage, All the p^ple 
follow the religion of their kings.” *• This saying,” says Mr. UTiel BailHe, 
was exemplified to the fullest extent in Persia, where the whole of the 
people have become Shiahs siiK'e the accession of the iSu/t dynasty in A. D. 

1499. The process of asbiniilation was less rapid in India, where, though 
several of the Nawfi.bs or local Govemor| wore Tbiahs, they yet acknow** 
lodged at least a nominal dependence on Delhi, and never ventured to 
make any ostensible change in the law of their provinces. This was 
fauiaently the case in Ondh, the Naw^bs of which were hereditary Yiziers 
of the empire, and though long virtually indepondont, did not throw off 
^eir aXLegianoo to it till the year 181B. when the Nan^&b Vizier GbMi ud- 
din Jly^Vy witii the conscfiit, and, indeed, at the suggestion, of the British 
Govenfinent, fissumod the yfle of Pddshah, or King. It was not, however, • 

till the accession of Vmiad Alt Shdh that any formal alteration was 
modo in the law. Until tnat time, the only or public expounder of 

the law^was a t^nn ni, and all cases that came before the King's tribunals 
were d^fdod by the Sunni law. The last-mentioned Sovereign appointed a 
Shuth and thenceforth the Shiah tenets became the gener^ law of 

the province. Still, however, in suits where both the parties were Sunnisy or 
one of them was a Sunnt, and tho other a Hindoo, the Sunni law oontinned 
to be the rule of decision. I n all other suits judgment was given according 
to toe Shiah oodo. This system sooms to have continued till the province 
was annexed to too British dominions, by which tune toe Shiahs had 
acquired so great an ascendancy that they were found numerically to pre- 
ponderate very much over toe other sect of Musalmans. After the annex- 
ation toe more equitable rule of toe British Hegulations was introduced, 

« and Shiah law is now atoinislered only in suits regarding marriage and 
inheritance, and other collateral matters, where the parties are Shiahs, 

*<rhere is no doubt, however, that its general importance is muoh increased 
by toe larger number of persona who have be^n brought within toe sphere 
of its operation.” — Baillie’s Digest of MuhammadaqkLaw, Part li, Introd., 
pp. xf k xii. 



LECTURE VII. 


PrkuApk, 


Pnn^ipk, 




ON THE CAUSES OF HERITABLE RIGHT, AND ON 
SUCCESSION, IN GENERALi, TO INHERITANCE. ^ 

I. The heritable right is founded either upon con- 
sanguinity {nasab), or upon special cause {sabab)^* 
that is connection. 

n. Under consanguinity are comprehended three 
classes {iabkah or martabah).^ Firsts — Immediate 
parents and children how low soever; Second , — 
Grand-parents how high soever, and brethren^ and 
the children, how low soever, of the latter; and 
Third , — Maternal and paternal uncles and aunts* 
how high soever.' » 


Annotations. • ^ 

i, il The causes of heritable right are of two kinds consan* 

guinitj ; — and persons related by consanguinity are, in law, of three 
classes in consecutive order. — Rouzat ul-Ahk£m, p. 3 ^ i 
In the law of religion, the causes of heritable right are necessarily 
three: — 1, Consanguinity; 2, Conjugality, and 3, Vald (dominion or 
patronage). — Mafdtih, 

i, ii. According to the tenets of this sect, the right of inheritance 
proceeds from three different causes. Firnty it accrues by virtue of 
consanguinity; Secondly^ by virtue of marriage; Thirdly^ by virtue 
of valA, — Macn. M. L., chap, ii, princ. I & 


* Shardya uUIddm^ p. 440. 

f Tobiah'' is usedftn the Mafotxh, and other works, and “ Martahah" in 
the Shardya vZ^JitlaMf Irshod and other works. Here both these terms 
would be better rendered by class," than by “ degree" The latter, how- 
ever, is wiopted by Sir William Maonaghten, and the former, by Mr. Niel 
Baillie^s well as by Ckilonel Baillie. I, however, adopt the former term not 
only because it suits better, but also because the word degne '' is used in 
the present work especially tp indicate each grade of grand-parents and 
children or desoendimts, as wiU subsequently appear. 

i The term ** brethren " comprehends both brothers and sisters of the 
whole and half blood, as will hereafter be seen 
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ON CAUSES OF HEBIT^E BIOBT, &C. 

III. Special cause or connection is of two 

kinds: 1, Zouj'ijfat^ or conjugality, and 2, VaW* 
(dominion or patronage). ^ • 

IV. The ott/a,* again, is of three descriptions : — 
1, the vala of emancipation ; 2, the vala of respon- 
•sibility for offences; and 3, the vaU, of Imdma^ or 
. leadership in religious matters.f 


Ai^notations. . 

iii. Tke cause (of heritable right) of the second kind is special cause 
or connection {sahah ) ; and this is of two descriptions, — the one is 
conjugality, that is relation between the married couple ; and the other, 
vald^ that is dominion or patronage. — Bouzat uI-Ahkam, p. 4. 

iv. The valdy again, is of three kinds, the vala of emancipa- 
tion ; second, the void of responsibility for ofienccs ; and third, the vala 
of Imdmat or leadership in religion. — Ibid. 

In default of the vald of emancipation, that is failing the emancipa- 
tor, corner the vuld of resnonsibility for oflfences ; and in default of the 
person aesponsiblo for ofhyitjcs (jdmin^i jarirah ), the inheritance goes, 
according to the correct doctrine, to the Imam , — Extract from 
Mafdiih,^ 


* SJiurdya ul-’ Islam, p. 440. 

t Sir AVilliaiu Mocnaghten says. — “ In a note to hip trannlation of the 
lluhiyah Mr. Tlamillou observes that * there is no single word in our lan- 
guage fully expressive of this term ( rala ). ^JTie shortest definition of it is 
the relation between the.master (or patron) and his freed man.’ ” And he 
(Sir William) mlds • “ But oven this does not express the whole meaning. 
Had ho proceeded to statt' that ‘ the relation between two persons who had 
^made the reciprocal testament^ contract, the definition might have 
*been more complete.' ” But even what Sir William has added, ooTisidcring 
Mr. Hamilton’s definition incoraidete, is not suflicient to express the wlw/e 
meaning of r/ild. Had he proceeded to aiid to the additional meaning 
given by him, — “ and Hie /mam's right by virtue of patronage,” the 
definition would then have been a complete one according to the Imdmi- 
yah code, in which Sir William has given tho nlx>ve. In truth, the mean- 
ing of vald as given by Mr Hamilton is correct according to the 
code in which it is inserted, the Stinuis not recognising any ra/d except 
that of emancipation. But tho meaning of that term as given by Sir 
William in the Imdmiyah code, is as defective as the prmciplo itself to 
which it is attached. Vide Maon. M. L., cha|). ii, princ. 2, and tho note 
attached thereto. This will bo manifest by comparing the same with 
Principles Nos. iii & iv, and their annotations, all of which arc transla- 
tions from the most authentic Arabic works, 

Z 


tBOTvan 

VII. 

Principle, 

Principle* 
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ON CAUSES OF HERITABLE RIGHT, &0. * 


tF^jrBK V. Heirs are of four kinds: — The first com- 
— prises those who inherit only as sharers^ and 
rrtncipie. such are tliey for whom special shares have been 
appointed in the Kurun ;* — ^the second comprises 
those who* * § take only by ^ kardhnt (relationship)^ 
and they are those who inherit according to the 
holy text of the Kurdn' {a )', — the third com- 
prises those who inherit sometimes as sharers and 
sometimes hy relationship {b) ; and the fourth 
comprises those who inherit hy relationship ^ well 
.■»s by hewg sharers, and they are those for whom 
shares have been appointed, and besides that', some- 
thing goes to them by ivay of return (c). — liouzat 
ul-Ahkam, j). 5. 

(a.) As Dutcrual and paternal uncles. — Ilnd. 

(h,) These are : a f.itJier, a daughter or diiua:hlcrR, and a 
'|>atornalf sister or sister- : because a father >\ith a child (of the 
deceased) inhei its as a sharer, and w it bout such child, he takes 
by relationship alone (that is by lesiduarv title) : diiughtera with 
sous (of the deceased) inherit by relationship, while without them 
they (as sharers) take tbcir a])])ointed shares ; the ])ate3nal sisters 
Mith brotliers (of the bame description) inherit b} relationship, 
but when alone (that is, without such a brother or brothers), they 
take as bharers . — JbftL 


A'N^OTATlO^S. 

V. Know that every heir whom Almighty God hath named in the 
Knrhn^ and for whom lie hath allotted a specific portion of the inherit- 
ance, ib by us denominated “ or a sharer; in the same 
manner as we term that portion of inheritance assigned, '•^Jarz^' or a 
feharc ; and, further, that eveiy heir to whom a specific share has not 
been allotted in the Book of God is called Zu-Kar4bat^**§ or a 
residuary. — Col. B., I'rans., j). 377. 

* Vfdf p. 78 of Lecture JI, delivered in 187;i ; and post, pp, J 81—183. 

t Here by ** paternal is meant “ lelatcd bj bothparentb as well aa by 
lihcj»ame lather only.” ^ 

X Literally, “ niast(»r of a share ’ 

§ Literally, ” master of relationship. 
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(< ) As (m the cawe of thoic being) the mothei and a Ln<^TOt« 
daughter, a moiety goes to tho daughtci and a sixth to the 
mother as their appointed shares, and the remainder retains or 
icvorts to them m iourths — Rourat ul'-Ahkto, p & 

• 

In tho Sluirdya-aWslanii however, the liehsiare arranged 
undoi thioe heads, tho tlfird of which comprchemlB the 
•second and fourth kind of hens mentioned in tlie B^mzaU 
al-Ahtidm Tho above is as follows — The heirs again, 

• aie (thus) subdivided — 1, those who have no heritable 
light except hy farz, oi appointment of shares (^7), 2, those 
who inhoiit sometimes by fmz, and sometimes hy mere 
hnahat 01 lelationsliip (^), and 3, those who aie evdusne 
of the liliove, and who do not inherit except by ‘virtue ol 
lelatioubhip — Hhaiaya ul-Islim, p 440 

(d ) Of these, tho mo^lui is one, sht bcjng amonjf tho poisons 
who iiihcnt (thtii ipjmintc^d shucs) l)y vjituoof tonsaii^uindy, 
besidi s hy roiuin,* * * § *iiid the liubbupl oi ^ulow (is aiiothoi), ho 
or »he l»uug amongst those heirs who, cvccpt in ran ctses,‘j* 
uiliuit (only) lor special otuso oi <onucction — » il IsUrn, 

p HO 

(f ) •These xro the fvjhfr, i dnuhtci oi cUUf^hteia, \ sister or 
sisters Wd tfie p^i^-ons ftl itt I hy the same mother only — I hid 

VI, Tlie lieiis wlio are entitled to appointed a 
sliaie< and* tlieuce are called are: 1, a 

daughter or daue;htois when without a grandfather, a 
])rother or hrothcis; 2, a sister or sisteis of tho 
whole blood, or of the half blood on the fathers side, 
when without a brother or Inotheis of the same 
description, or without a graudl.ither 3, a father 
with a child or childreu of the deceased ; 4, a 
mother; 5, a husband; G, a wife; and 7, the person 
or persons rehited by the same mother only.§ 


* Tho motlioi gets by rt furn the whole of ih< residue in one case, 
and pfirtieipatcs Iheitin in two 01*^1 s * I idf Prmciplcb 78, h l SC 

t rnnoiplos 11 12, 52 Ac 71 

J Because a grandfather with a sibter or fisurw of the deceased is oon» 
mdered as a Usothcr — f itic PmicipUs I2S // v/y 

§ All htiTH of whatever eloHM 01 description Ik sidtb tlie above mentioned, 
are denominated --O 0 I B lians p J78 
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ON CAUSES OF HERITABLE RIGHT, &C. 


particular cases, bowever, almost all the, 
^ sharers become only residuaries, or residuaries in 
Principje. addition to their being sharers. Thus, — 

Principle, VIII. A daughter or daughters with a brother or brothers 
become only residuaries ; but yrith a parent, parents, hus- 
band or wife of the deceased, they take shares as sharera,^ 
and the residue resuhtaries a sister or sisters of the* 
whole blood or of the half blood on the father’s side become 
residuaries with a brotheror brothers of the same deserij)- 
tion, or with a grandfather ;t a father becomes a ij^siduary 
when the deceased has left no issue how low soever, or 
when there exists with him (/.c., the father) a daughter or 
daughters, a husband or wife of the decease<lj fn certain 
instances, the mother, as a residuary, pai*ticii)ates in, or 
takes, the whole of the residue in addition to her appointt'd 
shai e,{ the husl)and becomes a I'csiduary (/) when there 
exists with him no heir other than tlie Inidm ; the widow, 
however, doe^ not become a residuary, even on fail|jire 
of all other heirs (except the Tmthn, whose failure does not 
occur,)§ and the ])ersou or ])ersous related by the mother 
alone l)ecome residuaries (/) only upjm failure of ajl other 
heirs capable of being associated witii^ thcm.|| •» • 


Annotations. 

vii. Now it offca happens that the same heir is in one case a 
sharer, and in another, a residuary. — Col. B., Trans., p. 378. 

viii. The sharers mentioned in the Book of God arc nine persons ; a 
single daughter if tliere be no son of the deceased ; two or more daugh* 
ters also on failure of a son ; a single sister by the same father and 
mother, or by the same father only, if there be no brother or grand- 
father ; two or more sisters also on faillire of a brother and grand- 
father ; a father, if there be isHue of the deceased ; a mother in all sita<* 
ations ; a husband and a widow in every situation ; and lastly, a relation 
who is connected with the deceased by the mother's side only. Of 

♦ Vi^e Principles 84, 88 ct eeq, 
f VUIr Principles 118, 12J, 129 et neq, 

X V\dt 78, 88 et 

% Pnn<*iplcft 72 6c 73. ' 

II Vute Principles 123, 124 fie ISl. 
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(/.) By the expression beoomes a residuary " or “ become Lsmins 
rosiduaries/’ is meant that the person or persons becoming so are 
entitled to the residue remaining after allotment of the appointed 
shore or shares of the other heir or heirs happening to be in the 
case. For instance, in the case of (there being) a daughter, and 
a widow, the residue, remaining after allotment of a]»polutod 
share of the widow, goes to {he daughter, or, in other words, 

<ifior all otmcnt of the specifio shares of the daughter and widow 
which are respectively “ a moiety, and an eighth,” the remainder 
•reverts to the daughter. 

OU' S/tares, ilieir Propoiiionfi, and tlie Persona 
entitled thereto. 

IX, • There are six shares : — a half, fourth, and PrmdpU. 
an eighth; two-thirds, one-third, and a sixth.* 

The shares and sharers according to the Muliammadaii law of 
the Tmdmiifah school arc Ihe same as according to that of the 
school ; such shares and sharijrs having been ordained in 
thegjSTwmwt from whicli the Mtihammadau law in gon^ial has 
originated. 


. * •Annotations. 

these, the five first are often resuluaries also, a<3 where, with a daughter 
or with two daughters, there is a son ; whore, with a sister, or two or 
more sis&rs, theje i-s a brother, or grandfather; and where, with a 
father, there is no issue of the deceased. The remaining four, again, 
can never, in any situation, be residuaries, except upon entire failure of 
every heir that is capable of being associated with them, in which case 
of necessity they take the whole inheiitauco, first as sharers and then 
the rfisidtfum by return,— Col. B., Trans., p, 378. This, however, is not 
entirely accurate, as will appear on comparison With the above. 

The father of the deceased, upon failure of issue, is not a speci- 
*fic sharer in the estate, but fias by law merely a residuary title to all 
iiiat remains after distribution of the other shares. Thus, if a person 
deceased should leave, for example, a fiither, a mother, and a husband, 
the mother, in this case, tak^s a third, if not partially excluded by 
brothers or sisters; the husband also enjoys his appointed share, ea., a 
half, and the remaining sixth is all that would go to the fathei*. — Col. 
B., Trans., p. 383. 


— — • 

* fithirdya ttl-IsIAnts p. 445. 

I Vi/if p. 78 of Lecture tl. delivered in 187.B* 
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LiCrTllRB 



Prindpte* 


Principle, 


Priitciptf, 


X* Half is the share of a husband ^hcn there is no 
issue how low aoovet ; of an only daughter ; and of a full 
sister^ or half sister on the father’s side Q/),* 

(</,) Know tliat ‘teix shares bavo been distinctly ordained in 
the holy KurAn, The first share is half, which is ordained for 
three parties, (of whom,) the first is a husband, — ‘that is, when a 
woman dies leaving no issue of her womb how low soever, the 
sharo of her husband in the property loft by her is a moiety 
thereof ; the second an only daughter, on whom devolves half* 
of the property of her father or mother, when he or she dies ; 
and tlic third an only sister by the same father and mo^hor, or by 
the same father only, who gets half of the deocastvVs property 
when there is no nearer heir than herself* — ‘llonzat nl-Ahkalm, p. 4. 

XL A fourth is the share of a husband Wlien the 
deceased has left no issue how low soever {h ) ; or of a widow 
(or widowsf) without any issue (i)* of the deceased. 

{h.) By the term ‘‘child or issue,*' is meant the deceased's son 
or daughter, and by “ ohildrci^ or issue," his sou <laughter, sons 
ar daughters, a sou daughters, a daughter sons, as^ell 
nssonsowd daughters; and the ev])rcssion “how low soever "mdi- 
cates the deceased's child's child or chihlreii, or children's ohildren 
in any stage of dosociit in the female as well as in the mule line. 

(/.) The second share is a fourth, * which is oicdaine^J for a 
widow, — ^Ihai is when a man dies leaving a wife manied pcrnni- 
ncutly, or by a temporary contract but with a Cf)ndition to 
inherit, and leaves no issue, how low soever, bom evrti of tlio 
womb of a wife other than licrself, thou a xoinUh part of the 
deceased's property, excepting land and the like,^ goes to tlio 
wife or widow ; — also for a husband when his wife dies leaving 
issue of her own how low soever, even though begotten by a 
former husband. — Kouzat ul-AhkAm, p. 4. 

XII, An eighth is the share of a widow (or widowsf) 
where the deceased has left a child or children (//) how low 
soever in descent (J)* . 

(,/.) The third share is an eighth, which is the portion of a 
wife in case of the existence of her husband’s issue how low 
soever. — Rouzat ul-Ahkam, p. 5. 

$ 


* Shard a vhlMm, p. 445. 

t Where there is more than ono widow, the fourth or eighth, as the 
ease may bo, is divisible amang them 4 finally, -Note by Mr. Noil Boillio.— 
Vitlt Prineiplo 125. 

t This wiU be stated iti cjcfcnw in the Succession of Spouses in Loo- 
ture IX. 
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XIII. Two-thirds are the portion of two or more 
(broiherlcsit) daughters, or of two or more (brotherloss) ^ 
sisters by the same father and mother, or by the same jpr^ie. 

lather only* (h). ' . * 

• 

(L) The fourth share is two-thirds, which is*ordainod for 
two or more (brotherless^^augntcrs, as well as for two or more 
^brotherless) sisters of tne whole blood, or of the half blood on 
the father’s side. — Kouzat ul-Ahkdm, p. 5. 

• ^ 

XIV. A third is the share of a mother when the PrinjipUt, 
doccase<Wias left no issue how low sotwer, nor brethren (1) to 
exclude her (that is, to reduce her share from a third to a 
sixth), me of two or more children (m) by the same mother 
only*(u). 

(/. ) Here by is meant two or more brothers, or 

at least one brother and 1 wo sisters, f or only four sisters by both 
parents or by the same father only, as no Ic'-s than this number of 
such brethren can exclude the mother, that is dejirive her of a 
thiiu, and reduce it to a sixtli. — Vide Exclusion from Inheritance. 

(m.) By ‘‘two or more children by the same mother only” is 
meant if brother aiid •syster, brotlicrs or sisters, two or more 
brother® and Sisters, a br*)thor and sisiei’s, or a sister and brothers 
of the half blood on the mother’s side. 

(//.) ?l'he fifth share is one-third, and this is ordained for the 
mother, if the deceased h.is left no issue how low soever, and there 
do not exist brethren wJio exclude her (partially) ; and also for 
1 wo or more brethren by the same mother only. — Kouzat ul- 
Ahksni, p. 5. 

XV. A sixth is the share of each of the jiarents if the Principle, 
deceased has left issue how low soever, — or of the mother 

if there arc with lier (il^e deceased’s) bietlireii by both 
^parents or by the same father only, the father himself being 
m i^xisicnce. It is also the share of a single child by the 
same mother only, whether such child be male or female (o)* 

{o.) The sixth share is a sixth, which is the portion of a father 
or mother in the case of the existence of the deceased’s (child or) 
children how low soever ; it is also ordained for the mother in 


* Shtrdya vf-JaJdw^ p. 4 15. 

•\ Two bisticib arc cousidorod in law as equal to one brother. 
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LiHmiitB 

Vil. 


Priuc^le, 


JPriaeiple, 


Prineipk. 


Prittctph, 


the case of her being (partially) excluded by (the deceased’s) 
brethren, and also for a single brother or sister by the same 
mother only. — Bouzat ul-Alihim, p. 6. 
r 

The eonduaion of tfve foregoing is aa follows 

XYI. The lat|^ or full sharo of a husband is " a moiety,” 
that of a widow, “ a fourth,” and thrfb of a mother, “a third," 
and their small or reduced shares ai‘e respectively “ a fourth, 
an eighth, and a sixth.” 

XVII. An only daughter without a brother or 
brothers gets, as her appointed share, a half of her 
late father’s, as well as mother’s, estate ; jyid two 
or more daughters without a brother or brothers 
collectively get, as their ajipointed share, two-thirds 
of such estate.* 

XVIII. On failure of a nearer heir, an only 
whole sister without a grandfather, f or without a 
brother or brothers of her own, gets, as her appointed 
share, a moiety of her deceased brother’s or sister’s 
estate, while two or more such sisters, under the 
above circumstance, collectively get, as their share, 
two-thirdsof the said estate.* Failing the whole sister, 
the half sister on the father’s side takes, her j^ace in 
succession, J and, accordingly, gets a moiety, and two 
or more of such sisters get two-thirds, when with- 
out a grandfather,! a brother or brothers of her or 
their own. 

XIX. An only brother or sister by the mother 
alone gets a sixth, while two or more of them colJec-, 
tively get one-third,* which is divided equally among 
them, the general rule “ to each male goes the por- 
tion of two females” not being applicable to the 
persons related by the same mother only. 


* PVf Prinoiploa 83, 119, & 120. 

t Because a grandfather ^iih a eiKtcr or Hietorh oi the deceased is oon^ 
sidered as a brother. — J Principles 129 k 130. 

Vtde Princixdcb 121. 122. 
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XX. A father gets a siath as his sp^iiic share 
in the case of there being a child or children how 
low soever, while in default of such issue of the /vim^ 
deceased, he gets the whole of the 'residue remain- 
ing after allotment of the appointed* share or 
shares.* * 

XXL The mother too gets a sixth in tibe case 
v>f there being a child or children how low soever, 
or brethren, of the deceased; in other cases she is 
entitled* to one-third, and to no residuary portion 
except in rare instances.f 

XXII. A husband is entitled to a moiety of his Prtnaple 
deceased wife’s property if she has left no issue, how 
low soever, of her o#n, but to a fourth only, if there 
is any such issue. 

XXIII. Tlie widow or widows permanently mar- Pimapif 
ried are entitled to a fourth of their deceased hus- 
band’s property, excepting land or the like, iftlie 
deceasen has left 119 child or children how low 
soever; and to an eighth of his property if he has left 
any child or children ; but even then a widow is not 
entitled to an eighth of land or the like, if such 
child or children were bom not of her, but of another 
wife of the deceased. A woman married under a 
temporary contract is entitled to inherit if the con- 
tract contained a stipulation to that effect; and 
when entitled to inherit, she gets a fourth or an 
eighth under the same circumstance as a perma- 
•nently married widow does.J 

Annotations 

yxiii. If there are several widows, all of them equally share the 
fourth or eighth (as the case may be).— Irsh&d. 




t 



Ttdf antCy p. 181, and Principles 78, 79, 84 et seq^ 

Vide Principles 78, 79, 84, 88 it eeq. • 

For further particalars of, and necessities in, the widow’s suooession. 
Buocession of Spouses. 

A 1 
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, LfCCTORK 
VIU 

principle^ i 

Principle. 


Principle. 


On ComMnation and Jlfon-corMiuition of Shares. 

XXIV. Of the sliares above mentioned, some 
are combined, pr are susceptible of combination, 

with othera, and some are not.* Thus,— 

' » 

XXV. A half is comhined/or may occur together, with 
the other half (y>), with a fourth {([), an eighth (r), a third (s), 
and a sixth (/).t — Rouzat ul-Ahkam, p. 6. 

(p.) As (in the case of there being) a husband and a brother- 
less paternal sister.J — 

r 

(q.) As a widow and paternal sister; or a husband and an 
only daughter. — 2 bid. ^ 

(r.) As a widow and an only daughter. — Jldd. 

(s.) As a husband and a laotlior; or a husband and two or 
more children by the hanic mother only. — Ibid. 

(i.) As a husband with a single brother or sister by the 
same mother only; or a d<iughter with one of the parents. — 
Ibid. 

XXVI. A fourth is eoniLined with two-tliirds {u), a 

third (y), and a sixth — Rouzat ul-Ahkdm, p. 6. 

(v,) As (in the ease of there being) a husband utid*two(or 
more) daughters. — Ibid. 


Annotations. 

XXV. A half is combined with its iikc, with a fourth, and with an 
eighth; but it does not combine with two-thirds, on account of the 
nullity of the doctrine of Oitl ('r Increase, the delicieucj^ (in case ol such 
occurrence) falling on the two or more sisterh, and not on the husband. 
A half is also combined with a third, eud with a sixth.— Sharaya ul- 
Ijblam, p. 445. 

xxvi, xxvii. A fourth and an eighth do not combine together ; bnt a 
fourth may be combined with two-thirds, one-third, and a sixtiu'— 
iSharaya ul -Islam, p, 446. 


* Hhardya ul^Jddniy p, 415. 
t And vice nna. 

Here by a paternal sister is meant a sister by both parents as well 
us cue by the same father only. 
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{v,) As a widow and a mother. — Rouzat ul-Ahkdm, p. 6. tBcroas 
(w,) As a widow and a brother or sister by the same mother 
only.-— /6«?. 

XXVtI. An eiglith occurs together with t\ifo-thii*(ls (aj), Principle, 
and a sixth* (y ), — Ibid. • 

(jr,) As (in the case of there hoing) a widow and two or more 
daughters. — JhicL , 

(y.) As a widow and one of the parents wjth a child or 
Children of the deceased. — Jbtd. 

XXVIII. Two-thirds occur with a third (z) and APruic^k. 

(z.) As (in the case of tlierc being) two paternal sisters and 
two sisters by the Stimc mother only . — IbtcL 

(a. ) As two daughters and one of the parents. — /b/d. 

XXIX. A sixth oeouis with a sixtli*(^>). — Ibid Panetpie, 

(b.) As (in the case of ) a father and mother with a child 
or children (of tlie cftccascd). — /bid. • 

There arc some other combinations of the shares, which 
in a manner arc repetitions of the above, for if one share 
is combined with aiiothei, the latter must be licld to coni- 
biuc with till' former;— ♦{^s when an eighth is <*ombined witli 
a sixtlt; a ^xth is of course comliined witli an eighth 
Thesi*, iliercfore, liavc been intimated in foot notes ]>y the 
expression “and c/tr versa,'' it being considered unnecessary 
to state uiem st^pamtely. 

Annotations. 

xxvii. An eighth combiiics with two-thuds and a sixth; but not 
with a third. And a third does not combine with a sixth by name.— 

Sharaya ul-Islam, p. 446. 

xxviii. Two-thii (Is combine with one-third, also with a sixth, like- 
wise with a fourth, as two sistefs with a widow ; and with an eighth, — 
afrin the case of two daughters with a widow of the deceased. — Col. B , 

Trana., p. 38'i. 

xxix. A sixth admits of combination with two-thirds, with % halt, 
and with a fourth, as formerly exhibited, also with a sixth, as iu the 
case of both parents, should there be issue of the decc'ased ; and lastly 
with an eighth, as in the case of a child witli Ihc widow and both 
parents, or any one of them. — Col. J3., Trans^ 1 >. 383. 


• And vire versa. 
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The shares which cannot combine with each other are 
the following : — 

Two-thii^ cannot combine with two-thirds or with 
a half ; one-third cannot combine with a third, nor with 
a sixth, nv)r with an eighth; one-eighth can never be 
allotted with an eighth, nor with a fourSi ; and, lastly, two- 
fourths can never be assigned from the same estate. This 
incapacity of combination in some of the foiegoing 
cases, and the various grounds thereof, will bo evident from 
a retrospect of the shares and persons entitled to them with 
the established conditions on which they are alldited ; but 
a further cause of incapacity in some will hereafter be 
made manifest when we come to describe the nullity, accord- 
ing to our law, of the doctrine of Oal, a prevailing system 
amongst all doctors of the opposite sect * — Col. B., Trans., 
p. 383. 

Those shares of the inheritance which dfe not admit of com- 
bination can never bo allotted from one and the same estate, 
partly because the parties entitled to such slvai*es do not occm* 
together (c), and partly because, if such parties do occur in 
one and the same case, still one of thorn cannot hg^vo his or 
her full share by reason of this (share), coupled vdth ilie 
otiioE, exceeding the whole, and the system of Increase not 
being recognised in the Imdmiyali Law (d), 

(r.) As a fourth and au eighth do not adnut of combination, 
because tho parties entitled to them are a husband and a widow, 
and they can never occur together in one aud the sanio case. 

{d,) In the case of there being a husband and two patonial 
sisters, tlie husband is entitled to a half, and tho sisters are 
entitled to two-thirds, but a half and two-thirds cannot combine 
by reason of their exceeding the whole, though tho parties entitled 
thereto can occur in one and the same case, the share of the two 
sisters is, therefore, reduced to a lialf,’‘siiieo tho whole could not be 
increased m the proportion of two-thirds aud a half, os do**e 
according to the law of tho Sututi school.* 

General livdes of Order of Succession by 
Consuar/uinity (uasab). 

The consanguinous heirs are (as already mentioned), 
divided into three classes. 


* i iUt pp. 228 - 2‘i2 of hoci uio VI, delivered m 1878, 
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XXX. The consanguinoiia heirs of the first lwtom 
class consist of tiie deceased’s immediate parents and 
children how low soever; of the second class con- 

sist the deceased’s* paternal and maternal grand- 
parents how high soeyer, also brotherdand sisters, 

^ and their (the two latter’s) children how low soever; 

* and of the third clasi^ are the children, how low 

* soever, of the deceased’s paternal and maternal 

grand-parents how high soever. — Vide Sharaya ul- 
Islam^p. 440. „ 

XXXI. The heirs of the first class are subdivided Pi MCiph» 
into two sections, of which the first consists of the 


Annotations. 

XXX — ^xxxv. Persons related by cNiisan^aiUity are of three classes 
iu consecutive order. Each of these classes is divided into two 
sections ; oi the first class the (deceased's) father and mother consti- 
tute one soctiou, and childicu how low soever constitute the other sec- 
tion, th^ nearest being pjejerred to the more distant. The second class 
comprises giand-parents )ind breihien, and, therefore, has two sections, 
the first comprising the gr.aud-])arcuts, by which is meant the fathei's 
father ^d mother, and mother's father and mother how high soever, and 
the second com^irisiug collateials, by which is meant bi others and sisters, 
how low soevei, whether they be by both parents oi by the same iiiolhcr 
only, or by the same father only, (and this last set succeeds) in the 
event of there being none by both paieiits. The iliird clan's comprises 
paternal and matoinal uncles and aunts, that is bi others and sisters 
oi fathers and mothers. In this class also, there are two sections in 
lieu of one.—Bouzat ul-Ahk4in, p. 4. 

XXX — xxxvi, Ixi. In the first class are included by law tbe father and 
^mother, or the im mediate parents of^the deceased, without extending to 
more semote ancestors, and liis children, extending to the lowest, as 
grandchildren, grcat-giandchildren, and so on, however remote iu 
descent, with this proviso, that, of these, the nearer always excludes from 
succession one more remote in degree. The second class of consan- 
guinous heirs comprehends grandfathers and grandmotheis of the 
deceased, how high soever iu degree of ancestry, and biotheis and 
sisters and their children however remote fli descent, the nearest always 
excluding one more removed Under the third class of cousanguinoiis 
heirs arc comprehended brothcis oi the deteasod's iathcr, brothers of 
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immediate parents, and tbc second, of children how 
low soever. The heirs of the second class are likewise 
subdivided mto two sections, the first of them com- 
prising the acceased’s paternal and maternal grand- 
parents how high soever, aqd the second compris- 
ing the deceased’s brothers and sisters of the half 

Annotations'. 

tbe luother, and ilic bidters of bolb ; commonly known by the eburaoter* 
ifitic u 2 )pellatioii of paternal and maternal undos and auntB ; and upon 
fail lure of tbeso, tbelr ubikiron and children's cliiklrcti, and scron, the 
nearest iu descent always excluding one mure remote. — Col. ii., Trans., 
pp. 3‘i4, 826 & 828. 

XXX, xxxvi. I’ersons related by consanguinity aio of several dasscs 
{fabhdf), tbe ocarcst of wbicb comprises tbe deceased's immediate parents, 
aud ebildreii bow low soever in con'-eeulivc order : the iie.irest (first), 
then the nearest (after him or her). Nexty the grandlatber and grand- 
mother how high soever, iu conbceuiitc order, brothers and bisters, aud on 
failure of these (i.e. , the two latter), their children how low soever, in 
conbccutive order. Nexty paternal iiud(‘s aiuUiunts, matern|il unc^e^ and 
aunts ; and iu default of them, their diildren hoV low soever, iu the same 
manner or order. Next, the father's and mother’s i>ateiual uncles aud 
aunts, maternal uudes aud aunts, and failing them, their ehildr|u bow 
low soever, iu tbe same maimer or oidcr. Nf*xt, gi and father's and 
grandmother's paternal uncles and aunts and maternal uncles aud aunts, 
failing them, their children how low soever— the nearest (first), then the 
nearest (after him or her) ; and so in all the classes. Thus iu the two 
first classes there arc two seel ions (.sanafjy and in each of the other 
classes there is ljut one ."cciion, ina^^much as they arc (composed of) 
brethren of the fathers and nitiiheis. — IVlafaiih. i 

XXX, xxxvi, xli. ^'here arc three degl'ecb* of heirs, who succeed 
by virtue of consanguinity. The fir^t degree compri'jes the parents aud 
children, and graudchihlrcii, how low in des<*ent soever, the nearer of 
whom exclude the more distant. The second degree comprises the 
grandfather, gi*anduiotber, and other ancestors, brotheis and sisters, and^ 
their children how low hoever, the nearer of whom excludes the more 
distant The third degree comprises tlie pat<*rnal and maternal uncles 
and aunts, and their dusceiidantb, the nearer of whom excludes the more 
dibtaiit--Macn.^M. L., chap.li, princ. 3, 4, 8 & 10, 


* “ that io clas«>. / foot-noU* at p. 176, 
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as well as of the whole blood, and the children, how 
low soeyer, of the two latter. The heirs of the third — ^ 

class, though not so sn]>divided, are arranged under Prineipi*. 

two heads — paternal and n3atei*ual; A^ain, — 

* 

XXXII. The second section of the first class com- rnw/pfa. 
• prises heirs of difiereijt series or degi'ees in conse- 
cutive order, viz. : — I, Immediate children ; 

2, Grandchildren ; 3, Great grandchildren, and so on 
the otfier generations of progeny lower and lower 
and step by step. 

XXXIIT. The first section of the second class Prittciple, 
too comprises diffei'ent degrees of heirs, viz, 

1, Grand-parents; 2, Great grand-])areuts ; 3, Great 
great grand-parents and so on in the ascending line. 

XXXIV. The second section of the above class Principle. 
likewise comprises difiereut degrees of heirs, viz . : — 

1, Brothers and ysters; 2, Their children; 3, The 
children Df the latler, and so on successively in the 
descending line. 

I 


AnNOT ITIONS, 

XXXI, xxxii. Tlie first class, as may liave been observed, oompre- 
liencls two descriptions, oiz.: first, the root of tbc deceased, which is 
limited in number, as including only the immediate parents, whose 
place in succession with children cannot be supplied by ancestors more 
• remote; and second, the branch or olTbpring of the deceased, which 
%is unlimited in number and degree, as comprehending children and 
childreifa children however remote in descent, observing always the 
rule of precedence by pioximity in degree, and thus supplying the place 
juOf each step in the event of failure, by the next thereto in descent.— 
Col.^B.,*Trans,, p. 324. 

xxxiii, xxxiv, xxxvi. The second class likewise involves two separate 
descriptions of heirs ; one comprehendiu|p all grandfathers and grand- 
mothers of the deceased, how high soever in the line of ancestry, with 
application of the rule of precedence by proximity, to the nearer first 
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XXXV. The two Loads of the tlnrd class com* 
— ^ prise also <fifieront degrees of heirs in the ascend* 

rw^«. ing as well as in the descending line, viz.:—^ 
1, Uncle and%unt;2, Grsnd*nncle and annt; 3, Great 
grand*unclc^ and aunt, and so^on upwards : 1, Unde’s 
and aunt’s children; 2, Grandchildren; 3, Great 
grandchildren, and so on downwards. 

XXXVI. The heirs of the first class being the 
nearest to the deceased inherit in prcferopce to 
those of the second and third classes, and the heirs 
of the second class being nearer to the deceased 
than those of the third class inherit in preference to 
the latter. 


Example. As, for example, where there are immediate parents or children^ 

also gran d-parcnthiiud uncles, tficre tlie immcdifite parents or chil- 
dren, who are of the first <dass, inhcrii 1o the cxcluHion of the grand 
parents and uncles who are not so ; and where there is none of 


Annotations. * 

* 

and then to the more remote ; and the other including all brothers and 
si&ters and their children, how low soever, always ohsorving the same 
rule. To each of these descriptions there bting unlimited degrees 
of ascent and descent. — Col. B., Trans., p. 3^20. 

XXXV. This (third) class, it may ho observed, involves only one 
general description of heirs, because their tide to succession is derived 
from one general relation to the deceased, viz., that of brotherhood or 
sisterhood to their parents, for brothers and sisters, we have already seen, 
to be included in one desoripiion of the second scries ; and, consequently, 
all persons connected by this tie must also be considered in one and the 
same description, which, however, like the former, unlimited, possesses * 
numberless degrees of proximity and distance that are necessarily 
referred to in settling the succession.— Col. B., Trans., p. 329. 

xxxii, xxxvi, xli. Under the first title are comprehended seveAl aeries* 
(degrees), each of which, in the o^er here described, enjoys a preference 
in sucoession over that which follows it, to the otter exclusion of the 
lattei ; and thus, whilst of ^he first class, a single member, whether 
male or female, exists, there is no title of inheritance in the second ; and 
the same of the second with respect to the third.— Ool. B., Trans*, p* 
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the first class, but only the grand-parents and uncles exist, there LBCrvaa 
the grand-parents who arc of the second class inherit to the exdu- 
sion of the uncles who are of the third class. 

A grandfather of the deceased cannot inherit wi],h any one of Example, 
tho immediate parents, nor of the children how low eoever ; and, 
in like manner, a brother of tile deceased is completely excluded 
by tho existence of any member of this scries (^>., class) ; as are 
also all uncles both paternal and^matemaJ. — Col. B., Trans., p. 324. 

** Consequently, — 

XX^VII. So lonjjf as there exists a single person, Prindpir. 
male or female, of any of the two section^ of the 
first class, no person belonging to any of the sections 
of tlie second class can inherit, and so long as there 
exists a single person, male or female, of any of the 
two sections of the second class, none of the third 
class can inherit. 

Accordingly, — 

XXXVIIT. Where there is but a single person of the prtncfpU, 
first class, the whole property goes to liim or to her, to the 
exclusion' of ^tho relative or relatives, if any, of the second 
or thirfl class ; and wliOro there is no heir of the first class, 
but only one of the second class, the whole property devolves 
on him oi- lier to the exclusion of the relative or relatives, if 
auy, of the tliird class. 

As, if there he mi immediate parent or an only daughter, E\ainpic. 
and a single brother, and alsf) uncles and aunts, then the imme- 
diate parent or tho only daughter being of tho first class will toko 


Annotations. 

xxxvii — xli. So long as there exists an heir of the first class, 
heirs of the two other classes do not take the inheritance ; in like 
manner, so long as there exists an heir of the second class, none of 
the third class takes the inheritance.— Bouzat ul Akham, p. 3. 

So long as there is auy ono of the first degree (i <?., class),* even though 
a female, none of the second degree can inherit ,* and so long as there 
is any one of the second degree, none of the third can inherit.— Macn. 
M. L., chap, ii, princ. 3. 

f 


i 


B 1 


* Vid( foot-note at p, 1 76. 

/ 
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the whole of the iuhoritanco to the exclusioa of all the rest : if, on 
tho other hand, there bo none of the first class, but only a brother 
or sister in tho second, and undos and aunts in the third class, 
then the onlr brother or sister will take the whole inheritance to 
the entire eylusion of tho uncles and aunts. 

XSKIX. Among tho members of the same class, an 
individual or individuals of ono section inherit with an 
individual or individuals (as the case may be) of the other 
section, with this difference, however, that the individual or 
individuals of one section, who arc the nearest or the tlten 
nearest to the deceased, inherit with such indi)iidual or 
individuals of the other section of tho class, and vice versd. 

That is to say, — / 

XL. The nearest or the then nearest individuals of both 
the sections inherit together, but such individual or indi- 
viduals of one of the .sections do not inherit with the remoter 
relative or relatives of the other s('ctiou so long as tho nearest 
or the then nearest relative or relatives of that section arc in 
esse. Again, the individuals of the different degrees of ono 

Aknotation9. 

xxxix — xli. The nearest of each sectioh does not exclude ^he distant 
of another section of tlie same class, but (he nearest excludes the distant 
when the latter is in the same section of a class; even thou;;h the nearest 
be a female she would exclude others of other degi^'cs ; except in a single 
case by general assent, which is, that— ‘ the son of a i)aternal uncle by 
the same father and mother, cxclndeH a paternal uncle by the same 
lather only, and takes his share. This rule, however, does not extend 
to other cases.* — Mafdtfh. 

xxxix— xli. An individual of one class* does not exclude an individual 
of the other, though his relation to the deceased be more proximate, 
but the individuals of either class* exclude each other in proportion to 
their proximity.— Macn. M. L., chap, if, princ. 5. 

scxxix — xli. No member of one description, even the nearest, in 
degreee (?. e., section), can exclude even the most remote of (he other from 
inheritance, because exclusion by proximity can only take eflect amongst 
heirs that are of one and the same description, in the same manner as 
a child of the deceased, even the most remote in descent, is not excluded 
by the existcnco of both father and mother, or any one of them.— 
Col. B., Trans., pp. 326 & 327. 


* “ Clasif,'' that is “ tfectioa,*' cidt* foot-note in p. fgC, 
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and (ho same section do not inherit together, hut the first, or 

the then foremost, of them being the nearest or ^ompara- 

tivoly nearer to the deceased takes the inheritance in pre* 
terenoe to the remoter donees of the same section. And 
if there be individuals of mfferent degrees of C^th sections 
of a class, then those of the first or tJic then foi’emust degree 
of one section inherit together with the individual or indivi- 
duals of the like degree of l^e other section, and net with 
.those of a remoter degree, so long as a person or persons of 
the nearest or the then noat'e.st degree he in am. Hence, — 

XLL The uicmbcrs of the second and third pi mciplc. 
classes are excluded by a member or members of the 
first clsfss,* but a member or members of one section 
of a class are not excluded by a member or members 
of the other section riiereof, even though the latter be 
more proximate to the deceased, while, on the other 
liand, members of remoter degrees of a section are 
excluded by a member or members of the first or the 
theu foremost or nearest degree of the'same section, 
tliough not by such of the otlier section. 

liotli.pare4ts or ouo o’l’tlicni inherit together with a child, a Example, 
grandchild, or a grout graudehildj but a grandchild docs not 
mhent together aith a child, nor a great grandchild together 
with a g{uu(lchild. — Macu. M. L., chap, ii, prmc. 4. 

Annotatiosis. 

xxxix — xll. No member, G\en the nearest one, as a father, for example, 
of the deceased, can exclude from succes&Ion the most remote ot the other 
as a great grandchild ; but, on the contrary, this extdusioii by proximity 
of dt^gree takes effect only whore the heirs arc oi one and the same 
desci*iption, like a sou, for instance, or a daughter of the deceased, who 
w necessarily excludes a grandchild from inheritance. — Ool. B, Trans., 

I^p. 322 325. 

xxxix — xli. A grandfather of the deceased, however near, inherits witli 
the immediate ofTbipiing of a brother or sister, uiid fheir children’s children 
how low soever ; but does by no means exclude them from succession ; 
and, in like miiiiiior, a brother or sister of the deceased may be associated 
with a greatgrandfather or grandmother however i emote in ascent. 

Cel, B., Trans , p. 327. 


* See antr, pp 1P2— Jf>4, 
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For example, if there be a grandfather and a great grand-^ 
father who belong to one section of the second class, and a brother 
and brother's children who belong to the other section of that 
class, then the grandfather, who is nearer than the great grand- 
father, and thd brother who is nearer than the brother’s children, and 
both of whoni are the then nearest ijp the deceased, inherit together, 
and vjoi also the great grandfather and brother’s children. Thus 
the great grandfather is excluded bv the grandfather, because the 
formec is in the second degree and the latter in the first degree 
of one section, and, in like manner, brother’s children are excluded 
by the brother, because the former arc in the second degree and 
tlie latter is in the first degree of the other section of the second 
class. But the grandfixther could not exclude the brother’s 
children by reason of his not being in the same soctiqp of the 
class as they iiro: likewise, the brother could not exclude 
the great grandfather by reason of his (the brother's) not being 
in the same section of the class as that ancestor is. On the 
contrary, the grandfather would have inherited together with the 
brother’s children if the brother had not been in existence, and, 
in like manner, the brother vv^)uld have inherited with the great 
grandfather if the grandfather had not been in existence. If, 
instead of licii*s belonging to both the sections of a class, there were 
heirs belonging to one section only l)ut in the different degrees 
thereof, for instance, if there were 01^7 the grandfather, great 
grandfather and great grefit grandfather who belong to one and 
the ssime section of the second class, then the grandfather alone 
would have inherited to the exclusion of the other ancestors; 
or if there were not a brother, but a brother’s immedi*ito chil- 
dren, their children, children of the latter, and so on, all of 
whom belong to the other section of the second claos, but are in 
the different and successive degrees thereof, then only the brother’s 
immediate children would have inherited to the exclusion of the 
rest for the reasons stated. 

The great grandfather cannot inherit together with a grand- 
father or a grandmother ; and the son of a brother cannot 
inherit with a brother or a sister ; and the grandson of a brother 
cannot inherit with the sou of u brother, or with the son of a* 
sister. — /6/c/, priuc. 8. 

A pateraal uncle or aunt is obviously nearer in degree to the 
deceased than the son of a paternal or maternal uncle, and an 
uncle or aunt by the mother’s side nearer than the son of a 
paternal or maternal uncle or aunt It follows, therefore, that 
with a maternal undo of the deceased, or with a single 
maternal aunt, not one of their children, nor the cbildron of a 
paternal uncle or aunt, can have any title to inheritance ; and by 
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tlie same rule, if a paternal uncle or aunt of the deceased exist, Lrctuks 
no part of the succession can go to their children, or to those of ^^1* 
a maternal uncle or aunt. — Col. B., Trans., p. 329. 

A grandfathoT^s father cannot inherit with a ^ndfather or 
grandmother, and eveu<a brother’s son has no title ^iih a brother 
or sister of the deceased ; a brother’s grandson is excluded by a 
brother’s or by a sister’s son ; and, in short, tho arrangement 
respecting children and chi^^en’s children of the deceased, 
formerly exjilaincd, has a similar influence exactly over members 
* of this class ; of which, farther, no individual can possibly inherit 
whilst any member, even a female of tho first series, exists. The 
degree H)f grandfathers and grandmothers is nearer to the 
deceased, and necessarily excludes that of their parents, and the 
degree, like manner, of brothers and sisters is nearer than that of 
their children. — Ibid, p. 32G. 

Tho sou of a paternal uncle does not inherit with a paternal 
uncle or aunt ; and, in Ckc manner, the son of a maternal uncle 
IS excluded by a maternal uncle or aunt. — Ibid, pp. 328 and 
329. 

A grandfather, tbofigh he be a distant one, inherits with brethren, 
though the latter bo nearer to tho deceased, and vice versd, that is 
to say, the children of brethren, how low soever in descent, become, 
like their fathers and niothers, co-heirs of tho grand-parents, though 
the latter bo<,uearer to tlitf deceased ; for this reason tliat the two 
sections are unalterable^ But if there be relatives of the nearer 
and remoter degrees and of one and the same section (of a 
class), t}ie nearer exclude tho remoter. So tho deceased’s imme- 
diate grandfather excludes his own father, in like manner a bro- 
ther and sister exclude their cliildren. — ^liouzat ul-Ahkam, p.45. 

XLII. Thus the general rule, or order, of succes- Principle. 
Sion is, that the relative or relatives nearest to the 
deceased succeed first, failing them, the next in the 
order of proximity, and so on to the remotest degree 
of relationship. , 

^ The only exception to the above rule and order of succes- 
sion is, tliat — 

XLIII. When tlicre is a son of a paternal full Prwcipie. 
uncle with a paternal half uncle or aunt, or of both, 


Annotations. 

xliii. Generally, a nephew or niece, wbase father was of the whole 
blood, docs not exclude his or her nncic or aunt of the half blood ; 
i^xcept in the case of there being a son of a paternal uncle of the whole 
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on the father’s side, , and with none else, tljen the 
former excludes the latter. 

Thus iho Rouziit uUAhkdm : — " Although the nearest 
(relative) in Ino section excludes the more distant (relative) 
in tlie same section, yet there iS|au anomaly iu one case by 
general assent, which is, tliat the son of a paternal full 
uncle excludes a paternal half uncle on the father s side.”--' 
P. 4. 

So the IrsJidd : — “ There is one case by gonoraJ assent, and tliat 
is, when a person dies lca\iiig an uncle by the same father oitly, 
and the son of a paternal uncle of the whole blood, then tho 
whole inheritanco devolves on the son of the paternal fiill uncle, 
and nothing goes to the p.itcrnal uncle of the half bloo*d on the 
father’s side.” 


Annotations. 

bloiul, and a patemal uncle of the half blootl bv the same Father only, 
the latter of wheui is excluded by the former. — IVIacu. M. L , priuc. 14. 

With respect to the particular exception above described, in addition 
to the unanimous assent of all our doctors, it is established by an 
express tradititm of the Imdm Jaafar Sadthk^^fSti whom be peace J recorded 
by Husain Ihnu Amaru in these words: ‘*Tlie Irndm^ on whum be 
peace, put this question to me . ‘ Who is preferred in succession to a 

person deceased, the son of a paternal full uncle, it his pateriyil uncle 
by the same father only 1^’ I replied that 1 had bcarcha tradition from 
the Commander of the Faithful to this effect : * The sous of paternal full 
uncles are preferred to kinsmen by tlie father's side only.’ He observed, 
* you have explained it in a clear and ob\ lous manner. V erily, Abdullah^ 
father to the Prophet of God, wa<’ full brother of Aha Tdlih by the 
same father and mother, whence the Commander of the Faithful, as son 
of Ahd Tdbh, had no issue of the Prophet remained, would have 
excluded Ahbds his uncle by the same fall^r only, from inheritance.' ” — 
Col. 13., Trans., p. 331. 

And hereupon a question has arisen whether the exception is by law 
restricted to the particular instance before us without application to any 
other, or may be also legally extended to all similar cases. The most 
common and prevalent doctiine has restricted its inilucnce to this par- 
ticular case alone, and the author of the Shardya has expressly declared 
that if with these two x>crsons, the son of a paternal full uncle and 
a yfdternal uncle of the halfidood, any other heir, even a maternal undo, 
should exist, the decision of law would be completely altered, and the 
title of the uncle’s son entirely cut off — VmL 
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So also iho ilfa/4<^;^“The son of a paternal uncle 1^ Lrotikk 
the same fether and mother excludes a paternal unde by 
the same fidher only, and takes his portion. This rule does 
not, however, extend to other cases.*^ . . 

So also ihe Shardya ul-^sldm : — “ The son of a paternal 
uncle does not inherit with a paternal uncle, nor does any 
•one who is remoter from the deceased inherit with one who 
is nearer to him, except in one case, which is that of the 
son of a T)atumal full uncle with a half paternal uncle on 
the fathers side, when the paternal full uncle’s son is pre- 
ferred while the case remains exactly so ; but if it is changed 
by the addition even of a maternal uncle, the sen of the 
patemd unde is excluded.” 

On Vie mode of HucceHsion to the whole o»‘ a particular 
portion of the 1 iiheritatice. 

The cousanguinous heirs inherit, "s already stated,* in 
virtue of their being shard's or relations. 

XLIV. If there is only one heir without an PnHcipie. 
equal, ^or a superior, whether he or she be entitled — 

1, only as a sharej:1[««;/arsj, or 2, as a mere relative 
{zu-kardbat), or 3, only for special cause, — such heir 
takes the whole property ; in the first case, partly as 
his or her appointed share, and partly by return (e); 
in the second, tlio whole at once (./); and in the 
third, partly as the appointed share and partly by 
return or the whole at once (g-). Vide Principles 
78, 80, 83, 117, 119, 126, 131 146, & 152. 


Annotations. 

' xUy. If the heir is a sharer {zu~farz\ he or she takes, as such, the 
appointed share, and if there is no equal (thnt is, if there is no co-heir 
of such heir), ho or she takes the surplus also by radd or return. — 
Sharkya ul-lsldm, p. 440. 

If there should be only one heir of the person deceaseil, such indivi- 
dual takes the whole property to himself, whatever the nature of his title 


* See a/iti\ p. 17C f*/ \eq 



200 


GENEHAT. EULER 


Lkcturic 

VII. 

Examples. 


(<?.) As in the case of there being an only daughter, and no 
co-heir of hers, the daughter hrst takes her appointed share, which 
is a moiety, and then the other moiety returns or reverts to hor.^ 

(/.) As inij/he case of there being an only son and no co-heir of 
his, the son ai once takes the whole by relationship {hardhat)^ ha 
not being a specific sharer like the daughter.* 

As when there is a daughter wi^h a brother, or a sister with a 
paternal undo (of the deceased), the daughter or sister takes first 
her appointed slijire, and then the remainder reverts to her by 
return, becouse she is nearer to the deceased. — Sharaya iil-Isl4m, 
pp. 440 k 446. 

ig,) As in the case of there being a husband and no other heir 
(except the TmAtn), he first takes his full share, which 4 b a half, 
and then the remainder by return, or the whole at once. 


Annotations. 

may be, consanguinous, emancipatory, or of patronage, in whatsoever 
class or description he may be placed, and if even the lowest or most 
remote member of that class, without any distinction whatsoever, and 
this by unanimous assent. The only distin<‘tion that can occur is this ; 
that where such iudividu*d or sole heir happens to be of the class of 
he inherits under two separate titles"; first, his own appointed 
share and then the return, as a residuary. Where, on the t)tlicr hand, 
he is not a sharer, his simple residuary title alone enihraces tlje whole 
property at once, whether founded upon emancipation patronage, or 
any other ground whatsoever. Thus, if we suppose a, sister by the 
mother^s side to be the sole heiress of a person deceased, she receives 
fir>t her appointed share, otz., n sixth part of the estate, and then the 
remainder as a residuary. If, again, a brother by the father should be 
sole heir, he inherits the whole property at once as a residuary, having 
no specific share allotted to him ; and upon these two examples all other 
classes and degrees may be conceived without repetition. — Col. B., 
Trans., p. 392. ^ 

xliv, xlvi. When an heir is a person for whom no bharc has been 
appointed, and there is none to participate with him, the property (mdl) 
is his, whether his right be by consanguinity {nasab), or for special cause 
{sabab ) ; but if he has a co-heir for whom (also) no share has been 
appointed, then the property is for them both. — Shuraya ul-Ialim, 
p. 440. 


Vid( Principles *50 it 83, 
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If a person dies leaving only a father surviving him, the whole 
property goes to him by virtue of relationship ijeardhat). So also 
to the mother (in the above circumstance), though a third goes 
as her specific share, and the remainder by returri — Rouzat ul- 
Ahkdm, p. 32. ** ^ 

When the deceased has left no heir except her husband, then 
1^6 wliole inheritance goes to him, — ^half as his appointed share, 
and the other half by return. — ^'IrshM. 

As establishing the general principle, in addition to unanimous 
sissent, we have the following traditional documents : — ^First, a report 
of Salmd^ Ibtm Muhraz from the hadm Jaafer Sddik, on whom 
bo peace, to this effect : “I rejiorted the death of a man who had 
bequeathed to me all his property by will, having at the 6£^e time 
a daughter. The Imam inquired if there wore any witnesses to 
the will, and upon my answering in the negative, directed mo to 
KXirronder all the property to the daughter as hers of right.” 
Secondly, by a report of AhduUdk Ihim tiindn from the same 
Imam in these words : 1 enquired concerning a person deceased 

who hod left a brother by his motlier and no other heir besides. 
He replied, ^ The property goes all to that brother.* ** h arther, 
in the commentary of A// Ihiiit Ibrdh'tmy a tradition is quoted 
from Biihhyr Ibmi Ayun of the Imam Mahammad Bdhir, on whom 
bo peace, to this ofTeot : If a man die leaving an only sister, she 
takes hist her appointed share, — viz.^ one-half of his inheritance, 
agreeably to the sacred text, in the same maimer os a daughter 
would Lave done if in existence, and the remaining half also 
reverts tiThcr should there bo no other nearer heir, in virtue of a 
residuary title.*' If instead of this sister there bo a brother of the 
deceased, he inherits the wliole ]»ropcrty under one general title, 
agreeably to the saying of Almighty (lod, — And he is sole heir 
if there be no issue.** — Col. B., Trans., pp. 392 & 393. 

Exce/piion to ilie above rule , — 

XL V. The widow, though there bo no other heir (except 
the Im^m, whose failure never takes place), gets only her 


' Annotations. 

adiv If there be only one heir of any class or degree, he will take 
a portion of the property as his specific share, if he is a sharer, and the 
remainder by relationship (Kardbat), or he will take the whole by mere 
rehitionship, or by Vald, in consecutive order, as already mentioned.— 
Mafdtik. 

xlv. In the case of a husband, the prii«^iple is exactly the same 
according to the most prevalent doctrine, but witti regard to a 
widow, her residuary title in auy case is most generally denied.^— Col. 
B., Trans., p. 392. 

* 1 
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appointed diare, which is a fourth, and nothing of the 
remainder . — Vide Principles 11, 12, 23, 73 & 74, 

XLVl. t With a sharer if there is another heir 
(or heirs) equal in rank {is well as a sharer (or 
sharers), and the property left by the deceased is pro- 
portionate to their shares, (that is, it does not exceed 
their proportionate shares), then it is divided in the 
proportion of their shares (1), but if it exceeds their 
shares, then the excess or surplus reverts to them 
proportionately to their respective shares (2), unless 
any of them is excluded (therefrom) by an excluder 
(hdjib), or is alone entitled to the surplus by virtue 
of his connection (3). If, on the other hand, the 
property falls short, then the deficiency falls upon 
the portion of the daughter or daughters (happening 
to be in the case), or upon the person related through 
the father, and not upon the person related through 
the mother alone. — Sharaya ul-lslam, p. 441. 

Example of tlic first case — (i& the * existence of) botL parents 
and two or more daughters ; — or two children by the same mother 


Annotations. 

xlvi Should there be two sisters, these receive first two^thirds of the 
estate as their share appointed in the Eook of God, and the remaining 
third reverts to them as residuaries. To the same effect are various 
other documents. — Col. B., Trans., p. 393. 

xlvi. If all the heirs of a person deceased should be specific sharers 
in the estate, without an individual amongst them who claims under a 
simple residuary title, this admits of three different suppositions, 
that the estate is capable of embracing and discharging all the appointed 
shares without surplus or deficiency of any fraction whatever ; second^ 
that it falls short of all the shares ; and third, that after payment of them 
all, a surplus of some fraction remains. — Col. B., Trans., p. 393. 

Under the second supposition, again, when the property fulb 
short in distribution of all the appointed shares, and which can only 
happen when a husband r widow interferes, all our doctors ore agreed 
that the loss or deficiency must invariably fall upon daughters or sisters 
of the deceased by both parents, or by the bther's side.-*-Col. B., Trans.^ 
p. 395. 
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ORly with two full sisters or with two sisters by the same father Lsonras 
only; — or, a husband with a (full or) half sister on the father’s 
side. — Shar&ya ul-lsl^m, p. 441. 

Example of the second case, — ^Au only «daughtor with both 
parents. — In this case, the daiighter first t^es a m<RGty, and each 
parent, a sixth, as their appointed shares, and then the surplus or 
residue, which is a sixth, is divided among them in fifths . — Vide 
l^rinciple 90. * 

• Example of the third case, — Both parents, a daughter, and 
brethren (excluded).* — Here the daughter takes a moiety, the 
father, a sixth, and the mother also, a sixth, as their specific 
shores, and then the surplus returns or reverts in fourths to the 
daughter* and father, and not to the mother, by reason of her 
being excluded by brethren from participating therein. 

XL VII. If of several heirs, one is, or some are, Principle, 

entitled as sharers, and the rest are entitled by virtue 
of relationship (kardbaf), thep after allotment of the 
shares of the former, the remainder goes to the 
latter (g). 


• * •Annotations. 

• • • 

xlvii. If, again, amongst these heirs, ueiUier of whom excludes any 
other, some sharers and some residuarics are observed, the former arc 
preferred to their appointed shares in the first place, and the remainder 
of the estate goes to the residuaries; — as where, for example, a woman 
leaves both lier parents, her husband, and children, both male and 
female, in which case the parents take a third part of her estate betwixt 
them, her husband takes a fourth, and the remaining five-twelfths 
go to her children, of whom a male has the portion of two females ; 
and when, also, a woman leaves her husband, a paternal and a maternal 
uncle, in which case the husband takes the half, his appointed share, 
her maternal uncle, being also h sharer, receives his third, and the resi- 
due, or one- sixth only, goes to the paternal uncle. Again, the case is 
exactly the same where, with her husband, a woman leaves children 
of her paternal and maternal uncles, for here also the husband 
takes his half, the maternal uncle’s children, in right of their father, a 
third, and the remaining sixth part goes to the children of the paternal 
uncle. Upon these three examples all similar cases may be conceived, 
without the trouble of repetition. — Col. B., Trans., p. 394. 


* It is the second case in the Sharaya uMsldm. — Vide ibidf p. 411. 
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O7.) As in the case of there being a father, mother, wido^r, 
and two sons, a sixth is allotted to the father, another sixth to 
the mother, an eighth to the widow, and the remainder goes to 
the sons. 

There no room with says the author of the 
Shardya uUIsldm, for succession by tdsib, or lineal right,* 
so long as there exist any right by farizut, or appointment 
of shares; — so that whei'e there is an equal in the case, 
but he has no share appointed for him, the residue remain-' 
ing (after aUotiuent of tlie appointed sliare or shares,) goes 
to him by virtue of kardhaiyOv relationship.*!* As (in the 
case of there being) both parents or one of them, and a 
son ; — or a father with husband or wife ; or a brother witli 
a husband or wife.*!" 

XLVIIL If there are two or more heirs who 
inherit, not as shavers, hut by relationship or resi- 
duary title, they take the estate in the proportion of 
their respective rights, — as in the case of there being 
two sons (1), or a son and a daughter (2). 

In tho first case, the two sons ufmlly divide tlio ostato among 
tliemhelvcs, and in the second, the soh takes two-thirds, and tho 
daughter ouo-thirdj of the estate. 


Annotations. 

xlvii, xlviii. If there be more than one heir of a person deceased, 
some of whom do not exclude the others from inheritance, then attention 
must be paid to their titles andlines of descent, and if amongst them no 
specific sharer should appear, the property must be divided according to 
their own respective portions ; — as where, for example, a person leaves 
children, male and female, iu which case each of the former has double the 
portion of one of the latter; and where also he leaves brothers and sisters 
all by the same father and mother, or by the same father only, in wbid^ 
case the same rule is observed, and so on.-*Col. B., Trans., p. 393. 


♦ That is, for the succession of Amhaty or residuaries, as according to 
the Hanifites. 

t Shardya uUMdm, p. 446. 

t Because a daughter with a brother of her own is no longer a specific 
sharer, but becomes a residuary in conjunction with her brother, who in 
this case taJLes double tho portion of his sister.— Vide ante, p. 180. 
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XLIX. The father of the deceased upon failure 
of issue is not a specific shar&r in the estate, but has ' 
by law merely a residuary title to all that remains prineipu. 
after distribution .of the shares, • if any {h) ; — 
with a son, he is mere sharer ( 2 ); while with a 
daughter, he is not only a sharer but also a resi- 
duary, as he participates with her in the residue 
remaining after they have taken their appointed 
shares (j).— Vide Principles 78, 84 et seg. 

(7t.) Thus, if a person deceased should leave, for example, a 
father, a mother, and a husband, the mother in this case takes a 
third, partially excluded by brothers and sisters; the 

husbanoRlso enjoys his appointed share, w:., a half, the remainiug 
sixth is all that would go^ to the father.* 

(i.) If a man should leave a son and a father, the latter will 
get a sixth as his appointefl share and no more, and the whole of 
the remaining estate will go to the ^on. 

(y.) If a man should leave his father and an only daughter, 
the daughter takes a moiety, and the father, a sixth, as their 
specific shares, and then they divide the remainder between them 
in fourths, ^ *• 

L. Grand-parents, paternal and maternal, upon Frmciyfe. 
failure of heirs as far as brothers and sisters and their 
cliildren, are considered in the situation of immediate 
parents, or of a father aud mother respectively.*-— 

Vide Principle 126 el seg. 

LI. When the associates in succession differ in the 
channels through which they are connected (to the 


Annotations. 

1. Should these ancestors stand single in succession, that is, 
upon failure of brothers and sisters and their children, then they are 
considered in the situation of immediate parents, or of a father and 
mother respectively. — Col. B., Trans., p. 391. 

li, lii. The most known or approved doctrine is that a third goes 
to a maternal undo or aunt when with a paternal uncle or aunt, because 


* OoL B.. Trans., p. 383. — Vide Annotation at ik 181. 


^4 
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Principle, 


deceased), then to each party goes the portion of the 
person through whom that party is connected (a)* 

{a.) As when there is a maternal uncle or uncles, with a 
paternal uncle/ or uncles (of the deceased), then the mother’s 
share, which is a third, goes to the maternal (uncle) or uncles 
and the father’s share, which is two-thirds, goes to the paternal 
(undo or) uncles.* ^ * 

If a man leave a paternal uncle of the half blood and a maternal 
aunt of the whole blood, the former will take two-thirds in 
virtue of his claims through the father, and the latter one-third in 
virtue of her claim through the mother, as the property would 
have been divided between the parents in that ])roportion, bad 
they been the claimants instead of the uncle and aunt. *♦ 

LII. If there be both paternal and maternal relatives, 
then one-third goes to tlie maternal kindred even if tliere 
be only one, 'male or female, and two-thirds go to the 
paternal kindred, even tlv)ugh tlierc be only one, male 
or female. — Sharaya ul-Isldm, p. 451. Again, — 


Annotations. ^ ^ • i 

that is the portion of the mother. And such is the case with a 
grand&ther or grandmother of the mother with a father's goaodfather 
or grandmother according to the doctrine whioh is •most generally 
received. — M ufatih. 

li, Hi. If there be paternal and maternal uncles and aunts, two-sixths go 
to the maternal uncle (or kindred), whether one or more in number, and 
whether of the male or female sex, and the remainder goe<H to the pater- 
nal uncle or kindred, even if there be one, and that one— a male or 
female. — Irsbad. 

The proportion of every per«ion related to the deceased through one 
of his parents (whether related also through the other or not), provided^ 
such person himself be not a specific sharer, is exactly the portion of 
that parent, or, in other words, is the portion of that person from whom 
the title or relation to the deceased, by however many intermediate steps 
is derived, whether such meaus of consanguinity was a specific sharer or 
not.— Ool. B., Trans., p. 385. 

* Shardya p. 440. 

t Macn. M. L.. chap, ii, princ. 10. 
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Only the succession of brotheis and sisteis of the different Lbctdrb 
descriptions is not regulated in strict accordance with the 
above general principle, but according to special rules, as 
win be observed upon a comparison of the mode of suc- 
cession of those relatives w^th that of their p^nts * 

LIII. If the individuals related through one Princ^hm 
'channel are in themselves of different descriptions, 

• then the share primarily and collectively received 
by them is divided among them in reference to the 
sources of variation or the sub-channels of relation- 
ship.— Fide Principles 128, 137, 139—143, 150, 

153 efseg. 

LIV. The children of consanguinous heirs, if Principle. 
not in any way excluded, supply the place in succes- 

Annotations. 

li, HI. The share of a maternal grandfather is exactly that of a 
mother, as is also that of a maternal grandmother, a paternal grand- 
father's that of a father, and likewise of a paternal grandmother's. A 
paternal lincle also receiver 4;hc portion of a father through whom he is 
related^ as does also a patc^'nal aunt ; and a maternal uncle has that of a 
mother through whom his title is derived, and likewise a maternal aunt. 

— Col. Trans., pp. 386 & 387. 

liii. If thcre^re paternal uncles with maternal uncles, then a third goes 
to the maternal uncle (i.e., kindred), even tliough there be one, male or 
female, of any description, and if they (the maternal kindred) be of dif- 
ferent descriptions, they divide the one-third portion among them in the 
manner stated. — llouzat ul-Ahk£m, p. 46. 

liv. Children of sons take the portion of suns, and the children of 
daughters take the portion of daughters, how low soever in descent. — 

Macn. M. L., chap, ii, princ.^. 

^ The children of a daughter or of two daughters supply the i>lace in 
succession of their mother, taking either a half or two-thirds of thoir 
grandfather's estate, and also the surplus or return, should there be any, 
in the same manner as their mothers, if existing, would have done. 

Ag&in, the children of a son supply the place of their father from whom 
their title is derived, aud enjoy his portion of the inheritance. — Col. 

B., Trans., p. 385. 

% 


Vide Principles 117—126, 
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sion of their deceased or disqualiiicd (k) parents, 
and proportionately (1) take those shares of the 
inheritance which would have devolved on them had 
they been /alive . — Fide Principles i03, 107, 109, 
139—143, 169, 160 & 164. • 

(L ) “ DUqualifipdi * — that is, become a slave, an apostate, or. 
the like. — Vide Exclusion from Inheritance. 

(I,) ** Pr(»portionnfelyy * — ^that is, each male related througli an ' 

heir of tlie whole blood or of the half blood on the father’s side, 
taking d(»ublc thc])ortLon of each female of the same description ; 
and males and females related throinrh the same mother only 
taking share and share alike.— YidcVn\\Q\\^m 117 — 125., 

If we suppose an assemblage of the children of sous ami 
daughters, each class takes the porlion of inheritance wliich their 
own root or immediate ancestor would have enjoyed if in existence. 
For example, if a person deceased should leave a son’s son and 

Annotations. 

liv. The children also of a brother or sister, whether by the father’s or 
mother’s side, receive exactly that portion of the inheritance, which their 
parent— such brother or sister — would hav^e. enjoyed, upon the same 
principle and by the same rule with grandchildren and 'great-grand- 
children, whether their ancestor was a sharer or a residuary. — Col. 
B., Trans., p. 386. ^ 

The children, again, of uncles, whether paternal, and maternal, 
inherit the portions of their parents ; and in general every branch as 
representing its root in succession receives by law the portion of inherit- 
ance assigned to that root, without any distinction whatsoever except 
this, that in the secondary distributiun betwixt relations by both parents 
or by the ikther’s side, attention must be always paid to sex, the male 
having a portion adequate to two feiualcs, whereas amongst relations by 
the mother’s side only, in the distribution of their ancestor's portion 
males and females are. alike, there being no preference to one over the 
Other. This rule is universally prevalent amongst oar doctors, and has ^ 
by some been further extended in its application to the children or 
descendants of daughters, amongst whom, in their opinion, as equally in 
the female line, no distinction of sex can be observed. This (opinion is, 
however, now generally abandoned, and wc may, therefore, lay it down 
as a fixed maxim, that amongst the children of daughters as of sons, the 
distribution is to a male, double the portion of a female, notwithstanding 
their relation through the member, considering them as in the place of 
immediate offspring, to whom the application of the sacred text is there- 
fore indispensable.— Col. B., Trans., p. 387. 
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childz^n of a daughter, the former would receive two-thirds, and Lbctvsk 
one-third only would go to the daughter’s children. Upon the 
Same principle, should there be children of a son’s son, and a 
daughter’s daughter, the former would have two-thirds of the 
estate, and one-third goes to the daughter ; and if ^e substitute in 
the room of children a single daughter of the son’s son, the case 
is exactly the same, as such daughter being a descendant in the 
\nale line would still receive two-thirds or the portion of her root. 

Further, if we suppose the deceased to leave children of his 
* daughter’s son, and a daughter of his son’s daughter, the former 
as descended from a female would inherit amongst them only one- 
third of his estate, whilst the daughter would receive two-thirds 
thereof.* 

The children of brothers or sisters by the same father and Further 
mother, or by the same father only, paternal grandfathers and 
grandmothers, paternal full uncles and aunts, if by the father’s 
side, and their children divide the portions of their inheritance 
enjoyed by them, to a male as much as the share of two females ; 
whereas the children of brothers and sisters by the mother’s side, 
maternal grandfathers and grandmothers, paternal half unoles and 
aunts if by the mother’s side only, maternal uncles and aunts of 
every description, and their children divide their portions of 
inheritance as derived through the female line equally without 
distiuctton ot preference of sex whatsoever.* 

If we suppose the children of a brother by the mother’s side 
only, w\jth the son of a sister of the same father, the former would 
receive only a 'Sixth part of the estate as the appointed share of 
their father, to bo divided e(iually amongst them, and the remain- 
ing five-sixths would go all to the sister’s sou.* 

Lastly, we shall suppose an assemblage of the children of 
paternal uncles of dificrent descriptions with the children of 
maternal uncles also varying iu description, and here the primary 
distribution would be oue-third of the estate to the latter olasa; 
aud the residuum^ or two-thirds, to the former ; secondly, the third 
{kssigned to the children of maternal uncles would be thus distri- 
buted ; — ^to those whose ancestor was related only by the mother’s 
side, a sixth part thereof, if one, or a third, in case of plurality, 
and the residuum to the full maternal uncle’s descendants, or to 
those of one related by the father’s side ; but the final distribu- 
tion as to both these classes would be without distinction of sex, 
to a male the same portion with a femolo. With respect again to 
the two-thirds first allotted to the pat^nal uncle’s descendants. 


♦ Col. B., Trans., pp. 386—389. 

\ 


D 1 



210 


GXKEBAl RITLES, &C., 


lAcmniic the BeeoiidM7 dishdbuti(»i would be to those of a half umde 

the mother^ aide, a sixth, ot a third, in case of plurality divisi^ 
equally amoi^lBt them without distinotioa of sex; and to those 
fim uaeles, or half uncles by the father’s side, tdl the remainder 
divisible amoifgst them, to a male doable the pmtion of a 
female. — OoL B., pp, 389, 390. ' 

LV. Whenever an asseqiblage occurs of rela* 
tions by both parents or by the father’s side, witli 
relations by the same mother only, the latter, if one, 
takes a sixth part of the estate, and a third in the 
event of plurality (to be divided among them equally 
without mstinction between male and female), and 
all the residuum goes to the relations by both parents 
(divisible to a male double the portion of a female), 
to the utter exclusion of the relatives by the same 
father only.* However, — 

Princif. LVI. In default of the relatives of the whole blood 

those by the same father only supply their place in 
succession. 


Ahhotations. 

Ivi. In default of the brethren or relativea by the same farther and 
mother, those by the same father only stand in tbeir place. And the 
tale for them, when single or several, is the bamef as applicable to 
those of the whole hlood.’^Shardya uUIsldm^ pp. 448 &c 449. 

IvL • A person related by the fiither’s side only supplies the place of a 
full kinsman upon failure of the latter. — Col. B., Trans., p. 336. 

Every person related to the deceased by both sides, — viz., the father’s 
and mother’s — in any degree of consanguinity, excludes from inheritance 
a person in the same degree by the father's side only, and this whether a 
male or female, the latter being deprived of every title to succession.— t 
Col. B.| Trans., p. 332. 

The principle of exclasion by double tie or full blood relationship is 
established by the following tradition of Imdm Janfer Sdadtk^ recoided 
by Yazid Kandsi^ in these words Your full brother by the some &.ther 
and mother is preferred to your half brother by the same &ther only ; 

i 


* Fkfo Col. B.. Trans., p. 388. 

t Except, however, wiik espect to Beturn. Vide, pp. 222 k 223. 
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Thus, a brother, for example, or a sister of the deoeased by the JLaoruRd 
same father and mother, excludes a brother or sister being in the ^1^* 
same degree by the same father only. The same principle like- 
^se applies to paternal unoles and aunt«( of the deceased, and also 
to maternal uncles and aunts, provided they are in one and the 
same degree of propinquity. paternal uncle, again, related 
by both sides, moaning thereby a brother of the deceased’s father, 

By the same &ther and mother, does not exclude a brother of the 
^deceased by the same father only, nor even the son of such 
brother ; but oertainly excludes an uncle by the same father only.* 

If, for example, therefore, a person dying should leave a brother 
by the same father only, and a sister by the same father and 
mother, the brother could in this caso take no pari of the 
inheritance, which would descend entirely to the sister ; and this 
rule universally applies not only to all brothers and sisters with 
regard to each other, an<L to their children in hke manner, but 
also to all paternal uncles and aunts with respect to each other, 
and to their descendants ; and likewise to all maternal uncles and 
aunts, and to their children, how 4ow soever.* 

LVII. The husband or widow is not excluded by Prutapie. 
any of the deceased’s heirs, but happening to be with 
any of Jthem takes hi^ or her full or reduced share, 
as the*casb may be.f 


• Annotatioss. 

and abo the sou of your full brother is preferred f o the son of your half 
brother only ; your paternal uncle, the full brother of your father, to 
your paternal uncle, his brother by the same father only ; and the son of 
such paternal full uncle to the children of a paternal half uncle only." 
Likewise, by a tradition of the Commander of the Faithful, quoted by 
JSdrag in these words: — Surely kiosmen by the same &ther and 
mother shall inherit in preference to kinsmen by the same &ther only."— 
Col. B., l>anB., p. 334, 

0 Ivii. The husband and wife are (as any of them happen to be) associated 
with any of the classes (of leirs), and none of these two is excluded by any 
one on account of a general text of the Kurdn, They take their appointed 
shares, and no more, unless there is no (other) heir by consanguinity or 
pahronage (except the Irndm^ whose non-existenoe never happens), when 
the surplus returns to the husband, though not to the widow.— Mufktih. 




^ GoL B., Trans., pp. 332 & 333. 
t Vide Prinoiples 11, 12, 15, 86, 89, 96, 124, 163 & 164. 
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LVm. Where there%re male and female heirs of 
the same degree of a class and of the same side, 
there each male, hae doable the portion of each 
female (e). — Piids Principles, 84, 85, 118, 149 & 153. 

(«.) If there be a daughter and a son, the latter would take 
double the portion of the former. Such also is the case betweea 
the daughter of a daughter and son of a son, as well as brother 
and sister of the whole blood, or of those of the half blood on the * 
father’s side. 

The children of brothers or sisters by the same father and 
mother only, or by the same father only, paternal grandfathers and 
grandmothers, paternal full uncles and aunts, paternal half uncles 
and aunts if by the father’s side, and their children divide the 
portions of inheritance enjoyed by them, to a male as much as 
the share of two females.* 


Annotations. 

Ivii. No claimant has a title to inherit with children but the parents 
and the husband and wife.— Macn. M. L., chap, ii, princ. 6. 

Those who succeed by virtue of marriage* are the hush and «and wife, 
who can never be excluded in any possiblcf case ; and their s&res are 
half for the husband, and a fourth for the wife where there are no chil- 
dren, and a fourth for the hu&baud, and an eighth for the wife, where 
there are chDdren. — Jbid, , 

These principles of law ore established as well by the unanimous 
assent of most of our doctors, as by the express traditions of the two 
holy on whom be peace, reporced by Zararah in these words 

Not one of the creation of God can inherit with a child of the deceased, 
except the immediate parents and the husband, or wife ; should there 
be no immediate children, grandchildren, whether male or female, 
supply their place in succession; those from a son inheriting the 
share of a son, and those of a daughter taking her portion of the iii^- 
jLeritance ; and be these ever so remote in descent, whether two ot 
three generations, or more, still they inherit thS portion of the immediate 
offspring, and exclude from succession every description of heirs that 
a child begotten by the deceased would have excluded if in existence.-^ 
Ool. B., Trans., p. 325. 


* Cbl. B., Trans., p. 387. 

t Muhammad B6kir the fifth lm6m, and his son Jaafir Sa5dik, or the 
just.— Ckkl. B., p. 325. 
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LIX. The onlj exceptions to the above rule are 

the individuals related by the same mother only» 

since males and females so related inherit in equal 
shares (jr).’^Vtde Principles 124, 125 150, 152, 

153 ei eeq. * 

. (/.) Thus, if there be a brother or sister by the same mother IUiistnti<»i. 
alone, he or she gets only a^sizth, but if there be a brother and 
•sister, a brother and sisters, a sister and brothers, brothers 
or sisters, or brothers and sisters of this description, they 
coll^tively get a third, and divide it among themselves in eg^ml 
shares without any preference being given to the male sex. 

The children of brothers and sisters by the mother’s side, 
maternal grandfathers and grandmothers, paternal half uncles and 
aunts if by the mother’s side only, maternal uncles and aunts 
of every description and “their children, divide their portions of 
inheritance, as derived through the female line, equally without 
distinction or preference of sex whatsoever. 

LX. The right of primogeniture is partially PrmcyJe. 
recognized in this branch of Muhammadan law 

though not at all in the Sunni branch.f 

• •• 

• * On I^uyrease and Return. 

The doctrine of Increase is not- recognized in the law of 
the Im/fniyah. school. Consequently, — 

LXI. If the shares of the heirs happening to be Principle^ 
in a case cannot be given in /uU^ by reason of those 


Annotations. 

lix. Amongst the relations bj the mother's side only, in the distri- 
bution of their ancestor's portion, males and females are perfectly aliket 
there being no preference of one over the other. — GoL B., Trans., p. 387. 

/ Ixi. When a property falls short in distribution of all the appointed 
shares, and which can only happen when a husband or widow interferdb, 
all our doctors are agreed that the loss or deficiency must invariably fall 
upon daughters or sisters of the deceased by both parents or by the 
father’s side : in other words, there are only four of the appointed shares 
of inheritance which can be afieoted by deficiency arising in the distribu- 

% 


^ Cd. B., Trans., p. 387. 
t Vide Ftinoiples 81 k, 82. 
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shares or parts exceeding the integral, then recourse 
is not had to the process of Increase,* but the shares 
of the heirs other than those related by both parents 
or by the same father only, are^^ven in full, and 
the remainder is given to the latter. So the defi- 
ciency falls on a relative or relatives cf the whole, 
blood, or of the half blood on the father’s side accord- 
ing as may happen to be in a case. 

Thus the Shardya uUTsldm : — The (yul or Increase is null 
with us.” “ The occasion for it arises in consequence of a 
conflict between the claim of a husband or wife, with the claims 
of other heirs, and in cases of that kind the loss falls on the 


Annotatiohs. 

tion, viz.,, the share of one daughter and two or more daughters, the 
share of one sister and of two or d&ore sisters bj both parents or bjr the 
father only, — CoL B., Trans., p. 395. 

The legal number of shares into which it is necessary to make the pro- 
perty, cannot be increased if found insufficient to satisfy all the heirs 
without a fraction. In such a case a pro^fq^tionate deduction ^ill be 
made from the portion of such heir, as may, under certain ciicumstances, 
he deprived of a legal share,* or &om any heir ^hose share admits of 
diminution. For instance, in the case of a husband, a daughter, and 
parents. Here the property must be divided into twelve, of which the 
husband is entitled to throe or a fourth, the parents to two-sixths or 
four, and the daughter to half; but there only remain five shares for her 
instead of six, or the moiety to which she is entitled. In this case, 
according to the orthodox (t.a., sunni) doctrine, the property would 
have been made into thirteen shares ; but according to the Imamiyah 
tenets, the daughter must be content with five shares that remain, 
because in certain cases her right as a legarsharer is liable to extinc^on ; 
for instance, had there been a son, the daughter would not have been^ 
entitled to any specific share, and she would have become a residuary ; 
whereas the husband or parents can never be deprived of a legal share 
under any circomstanoe.t— 'Macn. M. L., chap, ii, princ. 31. 


As it is the cose according to the law of the sunni schooL Vide 
pp. 228 — 231 of Iiecture VT, dtJlivored in 1873. 

t The above, specially the argnmentatiTe parts thereof, are not quite 
correct, as will be known by comparing the same with dicta of the 
psuramoont authorities cited in the body hereof. 
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father/ on a daughter or daughtera^ or ou the persons (as a Lkctturx 
deter or sisters) related by both parents or by the same fisther 
alcm^ and not on those related only by the mother’s side. As^ 
when a deceased (person) has left a husband, both parents, and 
a daughter; or a husbesoid, a parent, and tWb or more daughters, 
or a widow, both parents and two daughters ; or a husband with 
relatives by the same mother only, and a sister or sisters by 
both parents or by the same father only. — P. 446. 

Although the author of the Shardya uUhldm has, in the above Remarks. 

* passage, inoluded the father among the persons on whom the 
deficiency should fall, and althougii he has mentioned the father 
in the first, second, and third of the above examples given by him, 
yet it does not appear that, oven in those examples, the deficiency 
falls on him. It is clear from the subjoined passage of the 
Irslwd^ in which though the father is, in like manner, included 
among the heirs on whom the deficiency falls, yet, in the examples 
given, a full share is allofted to the father without any deficiency 
or deduction. 

** A defective divisor is that whjph docL not suffice to pay the 
portions of (all) the sharers on account of the intervention of a 
husband or wife. The deficiency falls on dau^iters, father, and 
relatives by both parents or by the father al^e. As when *a 
person dies leaving a father, mother, husband ana two daughters, 
the divjfsfcr their sharers twelve — of which, the shores of the 
father and mother are four (two or one-sixth of each), the shafe 
of the husband is three, and the remainder, which is five, becomes 
(therefore ) the portion of the daughters, though their {full) shar^ 
amounts to eight ; thus a dcfioioucy of throe falls on thorn.”-— 

Irshad. 

In fact it appears to have been decided by the generality of the 
Learned that the deficiency should fall on the persons related by 
both parents or by the father alone, but 'ivot on the father himself, 
not also on any other relative. 

Thus the Eouzat uUAlikdm: — When the root of the case or 
the divisor falls short of fjie shares happening to be in a case, 
the rule is that the deficiency should fall on those persons on 
^hom return is conforrod, except on the husband or widow. Thus 
when it is supposed that a woman died leaving no heirs except!^ 
her husband and two sisters, then tlie root of the case, that is the 
divisor, must be sia?, of which half must be given to the husband 
without any deduction, the same being his share, and the deficiency 


* In other parts of the SJuvrdya nUTafdm ifts laid down that the defi« 
ciency falls on the daughtora, or on the sisters of the whole blood, or of half 
blood on the father*B side without any mention of the father.— Note by 
Hr.NeUDaUUe. Bee antr, p, 202. 


ft 
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must fall on the sisters, because the deficiency is to fall on the 
person who (in other cases) gains an advantage (by return). The 
deficiency falls on no other (heir) except a daughter or daughters, 
a sister or sisters both parents, or by the same father only. 
The Muhdkhik has, in the Shardya uUhldm and Nafiyah, included 
the father as being one of those on whom the deficiency falls, but 
that is erroneous, os has been decided by the genendity of the 
Learned.” — Bouzat uhAhk^m, p. 24. « 

‘‘When a deficiency occurs in the root of the case or the* 
divisor, the same falls on the paternal relatives,* and not on the 
maternal relatives ; in the same manner, as when there remains 
any portion of the divisor, the same goes (by return) exclusively 
to the paternal relatives,* the maten^ kindred having no title 
to participate therein. The difference of opinion existing upon 
this point has been stated in the section treating of the mother’s 
relatives.” — Ihid^ p. 45. 

So also the Mafdtih; — ^‘Tf all the heirs are sharers, the share 
of each will be given to him ^or to her ; but if the property fall 
short of their shares, then the deficiency will fall on a daughter, 
or daughters, or on a sister or sisters by both parents or by the 
same father only, and not on any otker^ — as there is no Oul or 
Increase with us.” — P. 476. 

In another part of the Irshdd it is clrarly laid down that the 
deficiency does not fall on the father^ nor on the mother, nor on the 
husband, nor on the wife. The passage la 3 dDg down the above is as 
follows : — “ If the residue remaining after allotment of the share of 
one of the spouses, and otie of the parents, or of l>oth parents, be 
less than the share to which a daughter is entitled, then the 
deficiency falls on^the share of the daughter and not on the shares 
of the others, — Irshad. 


On Return. 

When a sharer or sharers and a residuary or residuaries 
happen to be in a case, then what remains after allotting 
the appointed share or shares goes to the residuary o\ 
wi^duarics; — as in the case of there being a parent or 
parents, and a son or sons, a sixth is allotted to the parent 
or to each of the parents, and the remainder goes to the 
son or sons as the case may be. And when there are o^y 
residuaries, or only a single residuary and no sharer, then 

^ 

* Here by '^paternal relatives” is meant "persone related by both 
parents, as well as those related by the same father only.” 
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Uie wliolo property goes to the residoaiy or recdduaries m Uimm 
ease may be;— as in the case of there being an only 
Ixothor, or two or more brothers by both parents or by the 
same &tber only, tb^ whole property at once deyolves on 
the brother or brothers. ]l3ut, — 

I/Xn. When there is onjly one sharer and nojvwevtfc 
'residuary (jo), or no other heir egmi to that sharer (9'), 

• then the sharer first takes the appointed share and 
the remainder reverts to him or to her by return. 

(p. ) If a person dies leaymg only a father siyvmng him, the 
.whole property goes to him m virtue of his relationship.* So also 
to the mother (in the above circnmstaiice), though (first) a third 
as her appointed share, and then the remainder by return. — Bouzat 
ul-Ahk£m, p. 32. 

As, wlieu there is only a brotherless daughter, or a brotherless 
full sister, she first takes her appointed sliare which is a moiety, 
and then the remainder reverts to hhr by return. 

(q ) When there is a daughter with a brother ( of the deceased), 
or sister with a paternal uncle, the daughter or sister takes first 
her appointed portion, and then the remainder reverts to her, 
because *shQ is nearer £6 the deceased. — ShaiAya ul-Idim, pp^ 

440 & 441. 

LXIII. When there happen to be in a case only prine^ 
sbarei^, and the property exceeds their shares, then 
the excess returns or reverts to all of them in the pro* 
portion of their respective shares, if all of them are 


Ahhotatiohs. 

Izii. When the heir is a sharer (zu-/arz), he takes his appointed por- 
tion as such ; and if he has no that is, if there is no other heir in 

tfie same degree, — he takes the surplus also by return or reversionary 
«^title.— -^fttariya ul-Islam, pp. 440 & 441. 

laiii. If, after arrangement, the root of the case or the divisor exceeds 
the shares of the sharers, and there be no (other) person to whom the 
excess should go, then, in that case, it must return or revert. Return 
is conferred on a daughter or daughters, sister or sisters by the same 
fhther only or by both parents. With lespej^ to return being conferred 
on the brethren by the same mother only, there is a difference of opinion, 
which will be presently stated. Return is also conferred on the parents, 
and on the husband««-Rouzai ul- Ahkam, p. 90.— V$de post, pp. 21^ It 2S9k 
. i E 1 
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entitled to the return (r), otherwise, only to of 
— ! them who are entitled tWeto («)• 

ninstratioD. (r.) When a person dies leaving a daughter and a father aa 
heirs^ the daughter's share, in this case, being a moiety, and the 
father’s, a sixth, the root of the ca'se, or the divisor, must be six, 
oS which half or three-sixths being given to the daughter, and 
one-sixth to the father, there remain two-sixths, which, in fourths, 
revert to both of them in the pibportion of their respective 
shares. — Bouzat ul-Ahk£m, p 30. 

Annotations. 

Ixiii. Under tile third and last supposition regarding an estate to be 
distributed, etz., that a surplus thereof shall remain after payment of all 
the shares, we observe that this surplus reverts by our law to the con- 
sanguinouB sharers in proportion to their respective shares, and is divi- 
sible amongst them either by fourths or by fifths ; for the reiurUf or 
reversion, admits of no other distiibutioii. Thus, if there be one 
daughter and the mother of a person deceased, the latter takes first the 
appointed share, or a sixth part of the property, the regular divisor 
being six: the daughter has her moiety, or three parts produced by 
this division ; and the remaining two-sixths are divided betwixt them 
by fourths in the return, one-fourth to the mother and three to the 
daughter, corresponding, this latter division, obviously to tbeic original 
shares of the inheritance. If^ again, with a daughter Uiere bo both 
father and mother of the deceased, each of the latter taking first a sixth 
part of the property, and the daughter her half or three-sixths thereof^ 
the surplus in this case of one-sixth returns to all proportionately, and is, 
iherefbre, divided into five parts, one-fifth thereof to each of the parents, 
and the remuning three to the daughter. But a more simple and easy 
method of distribution, in examples of th«s nature, occurs by a primary 
arrangement of their shares, in cases where return is by fourth parts 
into four, and where by fifteenths into five ; and thus in the first example 
the mother would at once receive a fourth part of the estate, and three- 
fourths go to* the daughter. Hence in every case where the surplus or 
return is divisible by fourths, a primary arrangement of the whole estate 
four parts must obviously answer all the purposes of distribution ; 
and, in like msnner, where by fifths, an arrangement into five will pro- 
duce the true shares without any fraction.— Col. B., Trans., pp. 398^:399, 

Ixfix— Ixxiii. Where the assets exceed the number of heirs, the 
surplus reverts to the heirs. The husband is entitled to share in the 
return ; but not the wife. The mother also is not entitled to share in 
the return, if there are brethren ; and where there is any individual 
possessing a double relation, the surplus reverts exclusively to such 
individual.— Maca M. L., chap, ii, princ. 32. 
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(».) iii the above earn, there had been the mothor instead lawnme 
of the ftthw, then ahe would have got the same one-sixth as her 
appointed dune, and one-fourth of the romainder or surplus as 
the fother got ; but, had there been also bret]||ren in the case, tiiea 
the mother would havedMen deprived of the share in the surplus, 
because brethren, though thdnselves excluded, not onlj reduce 
the mother’s share foom a third into a sixth, but also deprive 
lier of the surplus* , 

* Spedotl BiiZea.— 

LXIY. The whole of the surplus goes to a brotherless PHneytk 
daughter in the case of her being alone or with one of the 
spouses, or with both parents and the husband or. wife (of 
the deceased) ; but it goes partly to her and partly to the 
parents if the husband did not happen to exist; as also^arfZy 
to her and partly to one of the parents if the other parent 
did not happen to be in esse.* 

LXV. The surplus returns to two or more brotherless /Vfacipft. 
daughters, wholly if they be alone or with one of the 
spouses, h\A partly to them (ie., such daughters) and partly 
to a single parent, if ihe other parent and the husbimd of 
the decked did not happen to exi.st.f 

LXTI. *Tho surplus goes to a single parent, whoU/y ifiVinnpfc 
alone or with one of the spouses, but pa/rtlif, if there be 
in the case a brotherless single daughter with or without 
ahusb&nd or ](vife of the deceased, or Wo or more brotherless 
daughters without tlic husband of the deceased ; in either of 
which cases, the surplus goes partly to the parent and partly 
to the daughter or daughters.^ 

LXVII. The surplus returns to both parents, whoUy if PnaetpU. 
they be alone or with one of the spouses, mi partly, if there 
is in the case no husband, but a single daughter, who would 
take the other part.§ • 

LXyni. The mother with her husband is entitled to a rnaetpU. 

' portion (a fifth) of the sui'plus oidy when there is with 
them a daughter of the deceased, || and riot otherwise (Z) ; 


’ * PriBoiplea 72, 73, ftS, 88, 89 & 90, 
t Vide Priaoiplea 72, 73, 8.S. 96 Ic 97. 
t me PrinoiptaB 72, 73, 7«)88 & 97. 

§ T%i«PriiU)iplM72,78.90 &98. 

II r«fe Priaoiplw 90 ft 93. 
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tuvmn bat if bcethivD.* of tUe deceased iaterveae in ihe <Me, than, 
Tii even in the event of them being a dso^tet the mother la 
not entitled to the above, Init the &taer gets one*fiNUrtir 
of the sarplmf . 

(t) As where a persoa leaver her jhther and mother him 
surviving, but no daughter, then the mother gets onlj her fuU 
share, one-third, and the remainder goes to the &ther . — Vide Prin- 
ciple 89. * 

LXIX. Where, in the second or third class, tiiere 
are several sharers of the same degree or rank, the 
surplus returns or reverts to those related by both 
parents, to the exclusion of* those related by the 
same mother only, as well as to the exclusion 
of those who are related by tlie same father only. 
The latter are deprived by the whole blood rela- 
tions not only of the surlpus hut also of the 
inheritance in general (u). 

lUuAtratioD. («•) Thus, if a person leave a brother or sister by tbo same 
father and mother, with a brother or sister by the same mother 
only, the latter receives but a sixth part of the estate) ^nd the 
remainder goes to the relation by both parents, whether a speci- 
fic sharer or not, by reason of bis uniting two causes of relation- 
ship to the deceased, viz,, the paternal and matemal sides, in con- 
sequence of which he enjoys a natural prefei«nce in sueoession 
over tho relation by the one side only ; and, further, because the 
loss or deficiency, should there be any, — as where a husband or 
widow of the deceased interferes, — must invariably fall on the rela- 
tion by both sides, as already explained, whence obvious justice 
would necessarily dictate his superior title to the surplus or return, 
when those do not interfere, to make up for his loss in the other 


Aivnotatiosb. 
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^Jlxviii. If a person leave both parents and no children, then a sixth 
goes to the mother, if there be brethren to exclude her, while a third 
(goes to ber) if there be no such excluders, and the remainder goes 
to tlie father.— ^Rouzat ul-4hkdm, p. 32. 


* Here by ** brethren ” is^oant two or more brothers by both parents 
or bv tee same father only, or at least one brother and two sisters, or four 
of teat description.— Fiffe Exclusion from Inheritance, 

f Fuftf Principles 91, 94, 
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event ; aiwt thie doetnne ie pertiouleiiy siq^ported by e tn»ditioi!i 
of the /eu^ on whoni be peace, recorded Igr 

Mi0mmod Ibm Mudim^ in theae words : — 1 inquired concern* 
ing i^e son of a sister by the father's side with the son of a sister 
by the same mother onlja He replied, * To t&e latter a sixth part 
of the estate, and all that remains to the former/ ” Now it is 
evident that, if the relation by the father's side were not expressly 
preferred, tl^ surplus or residue in this example, after distribution 
of a half and a sixth, would necessarily have been divided betwixt 
the sons of both sisters by fourths, in proportion to their specific 
shares ; whereas this decision clearly demonstrates the exclusive 
preference to one. And if this preference is expressly conferred 
on the relation by the father's side, it must belong to one by both 
parents afortioriJ^ — CoL B., Trans., p. 403. 




However, — 

LXX. In defaulfof their excluders, the relatives 
by the same father only supply their place in suc- 
cession to the inheritance.* • 


Anhotatioms. 

Where ^ere ifaoj individiaal possessing a double relation, the surplus 
reverts exclusively to such individual. — Macn. M. L., chap, ii, 
princ. 32. 

Ixx. Tbe person related by both parents excludes the person who is 
related by the sai^e father only. 1'bc former excludes also the person 
or persons related by the mother alone from participation in tbe surplus, 
but not from the appointed share, provided they be equal in the proxi- 
mity of degree. — Mafatib. 

Where there are brethren by the same mother only, with those related 
by both parents, or by the same father only, then such maternal kindreds 
if one, gets a sixth of the inheritance, and a third, if two or more in 
ntmber, and the remainder go^ to the brethren related by both parents, 
or (in their default) to those related by the same father only, accord* 
■.•/iiig to the doctrine most generally received. — ^Rouzat ul-Ahkam, p. 46.*u* 

The second general rule re^garding inheritance to be described is 
that,-*-" Every person related to the deceased by both sides, viz,, the 
fother's and mother's, in any degree of consanguinity, excludes a person 
having the same relation by the mother's side only, from all title to the 
residue or surplus of ou estate after distribution of shares, but not f&rom 


* Vide, however, Prindplo 171. 

f 
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I«miw But though they do bo by general aseent, ^et there is « 
difference oi opinion witihi respect to their taJeu^ the udiole 
of the surplus like the whole blood relatives, for some of ihe 
doctors are of opinion that they take the whole, excluding 
the maternal kindred from the |Same,^ut allowing them to 
take only their appointed share, while the rest of the 
doctors maintain that where there are relatives by the same 
father only, and those by the dame mother only, the latter 
take their appointed share, and also participate with thef 
former in the surplus, if any, proportionately to their 
original share. 

Thus the Rouzat uUAIJcam : — ** Some of the* learned, 
however, have asserted that the surplus should be divided 
between these (that is, between the brethren or relatives by 
the same mother only, and those by the same father only). 
The most approved doctrine, however, is that there should 
be a compromise (between them). 

The Shardya ul-Isldm is more explicit on the point. It 
is as follows : — “ If there is a surplus, as in the case of there 
being only one (sister) on the mother’s side and a sister by 
both parents,the surplus goes to the^lattor)sister exclusively. 
But if (instead of a sister by both* parents) there Vere a 
sister by the same fatheronly, would she also have this special 
right to the surplus remaining after satisfying the sharers ? 
This question has been answered in the afli»’mative,Tbecause 
the deficiency, if any, by reason of the contending claim of a 
husband or wife, falls uj)on her.” — Shardya ul-Isldm, p. 449. 

Aknoiations. 

bis appointed ehare of inheritance, provided they are both in the mme 
degree ; for a paternal uuclc having this full relation does not exclude 
a aiater c»f the deceased bj the mother only, either from her residuaiy 
Jjtle or her appointed share, by reason of their disparity in the degree.— 
Col. B., Trans*, p. 33d. 

Ixz. is farther to be remarked that a person related by the 
father's side only supplies the place of a fall kinsman upon failure ot 
the latter in all cases, and therefore excludes those related by the 
mother's side, fiom all residuary title, in like manner as the fanner."— 
Col. B., Trans., p. 336. 4*liis passage, being contrary to the approved 
doc trine as inculcated in the passages contained in the body of this and 
the following page, must be held to be incorrect. 


I 
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It has been maintained (on the other hand) that the anr* Ijmwks 
pitta ‘wovdd revert to those connected by the same mot^r 
only, as well as to the sister or sisters coimocted by the 
same &ther only, (in fonrths or in fifths |8 there may be one 
or more of them), on account of the equcuity of the degree ; 
and ihi$ ojpmion is preferred.Shax&y& p. 445. 

^us, — 

LXXL According io the preferable doctrine, /Vtne^fe. 
Vhere there are relatives on the father’s side only, 
and those on the mother’s side only, and both equal 
in degree and rank, the latter not only take their 
appointed share, but also participate with the former 
in the surplus, if any, in the proportion of their 
original share (o). 

( V ) Ab m the case of there being a Bister by the same father 
only, and a sister by the same mother only, first the former takes 
a half, and the latter a sixth, as thdir appointed shares, and then 
the surplus, which is a third, is divided between them m fourths, 
of which the former gets three parts, and the latter one part, as 
being proportionate to their original shares. 

LXXIL ^he hql^band is entitled to the surplus ivtne^ 
when there is no other heir, except the Imam. But, — 

• Annotations 

Ixxii, Isxui. husband and wife have each their appointed shares 
of inheritance in every possible situation, and the remainder of the 
estate, only after payment of these, descends to the other heirs, whether 
by consanguinity or patronage, if such exist ; if otherwise,— as where a 
wife may die leaving no heir of any description, save her husband, and 
the succession is thus limited to him, and the Jmdm, or public treasury, — 
the husband, in this event, takes not onlyh is appointed share, mr., a 
Half, but has also a residuary title to the lemainder. Such at least, is 
tfhe most common and prevalent doctrine, which, further, the two Shathhn 
^as well as Sayyid Murtazd have declared *to be incontestable, by reason 
of an authentic tradition related by Ahii Basir in these words : was 

present with the imdm Jaafar^Saadih when he assembled the people to 
prayer, and was informed of a woman's decease, who had left her hus- 
band, and no other heir. He replied, * The property goes all to her 
husband/ ** And another decision of the same Imdm^ in the case of a 
woman who left her husband, and no other rSations known, The 

succession is for the husband entirely as well as several other authentic 
documents to a similar effect.— Coh B., Trans , pp. 336 k 330. 
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LXXm. The surplus uever returns to a widow : 
wheu there is no other heir, the Imdm (whose ikilnre 
never happens) takes the same excluding her there- 
from. 

With respect to the widow’s being or not being entitled 
to the surplus, there are different opinions ; but the right 

doctrine is that the surplus does not return or revert to her. 

• 

Thus the Irshdd • — If the deceased has left no heir 
except her husband, then the whole inheritance goes to him, 
— ^half as his appointe<l share, and half by return. If 
the deceased has left no heir except a widow, then a fourth 
of the inheritance goes to her, while with respect to the 
remaining three-fourths there are three different opinions. 
Some of the Doctors say, that the same belongs to the Imdm ; 
some assert that the same must revert to the widow ; while 
others affirm that the above should go to the Imdm if he is 
visible or present, otherwise to the widow." 

So also the MafaUh — "They (the husband and wife) 
take their appointed shares, and no more, unless when there 
is no (other; heir, either by consanguinity |^r for special 
cause, save and except the Imam, in which case,*the surplus 
remaining after allotment of the husband’s share returns 
or reverts to him according to the opinion most generally 
received. The surplus never returns to the ^idow according 
to the most approved opinion. 

So also the Rov/sat uUAhkdm : — Know that if something 
remains after allotment of the share of the husband or wife, 
the same goes to the other heir, if any (in the case), 
whether such heir be by consanguinity, or for special cause, 
and whether he be a sharer, or no sharer. If there be no such 
person except the Imdm, then the remainder is to return to 
the husbana With respect to return being conferred oa 


Annotations. 

Izxiii. It is otherwise in the case of a hasband^s decease leaving no 
heirs of any description save his widow, for she receives only her 
appointed share, vtr., a foofth part of bis property, snd the vemtnning 
tbree-lburthi go to the Imdm, or public treasuiy, ss a widow has no 
residuary title in any situation wliatsoevar,<*-Col. B., Trans , p* W. 
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tlie wife, there are different opinions. The first of which is, Imdtw 
that the residue returns to the Imdm, and not at all to the , 
widow, — and thin opinion is the most generally received and 
approved one. — ^P. 39. , 

The Shardya ul-lS4m, is decisive on the point. The 
above is as fellows : — “ There may be neither an heir by 
blood nor any by special connexion other than a husband 
in that event the husband has his half, and the remainder 
•b 3 r virtue of the return or the reversionary right, while the 
ittidow is restricted Ut her fourth. Upon this jioint, how- 
ever, there ai'e three different opinions. According to one 
of these she takes tlie remainder by virtue of the raversion- 
nry right; and according to another, it never revolts to her ; 
wliilc according to the third opinion it reverts to her in the 

al»sence of the Imdm, but not if he is present.” — P. 445. 

% 

“ The surplus never returns or reverts to a wife ; not also 
to a husband except in the single case of there being no 
other heir tlian the Imam !’ — Sliftraya ul-Isliiiu, p. 441. 

The conclusion tliercfore is, that — - 

LXXIV. The surplus remaining after allotment 
of the hu^bftnd’s sh^e reverts to him if there is no 
other heir except the Imam; but if there is any other 
heir, — be he even the deceased’s manumitor or surety 
for offences,— the surplus goes to him to the exclusion 
of the husband. As respects the widow, the surplus 
ttever reverts to her, but goes to any other heir that 
may happen to exist at the time, even to the Imam^ 
who is the last of all heirs, and whose existence is 
always recognised. > 
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GENERAL AND SPECIAL RULES OF SUCCESSION OP ALL 
TUB THREE CLASSES OP CQNSANQUINOUS HEIRS. < 

Oh Hui Svcccssion of the First Class. 

The first cUuss comiirises, as already stated,* the deceased’s 
parents and children how low soever. Oonsetiuently, — 

LXXV. The co-heirs of the parents of the 
deceased are, in geueml, his or her husband or 
widow, f and children of the first degree, in default of 
whom, those of the second degree, failing them, those 
of the third degree, and so on; and vice versa . — Vide 
ante, pp. 190 — 194. 


AmNOTATIONSC^ I 

3xxv — Ixxvli. The father and mother of a person deceflise<l inherit 
with bib children, hia ohildrcifs chihlreii, and his c*iildren*s children’s 
children, and so on ; whereas grandchildren do not inherit with the 
iiumeduite oiTspriug of the deceased, nor do great grandchildren with 
the latter; but, on the contrary, each degree of posterity totally 
excludes that more remote from any title to succession. Further, no 
member of the two following classes can iiiberit, whilst any individual, 
even a female of this series {i.e , class) exists, and however remote in 
descent such female mny be. 1 hus, a gfhndfather of the deceased cannot 
inherit with any one of the immediate parents, nor of the children how 
low soever; and, in like manner, a'brother of the deceased is completely 
excluded by the existence of any member of this scries ; as are also aU 
'^uncles, both paternal and maternal, whom we shall hereafter describe 
as being placed in the third series of consanguinous heirs. — Col. B., 
Trans., p. 324. 

No claimant has a title to inherit with children, but the parents, or 
the husband and wife. — Macn. M. L., chap, ii, princ. 6. 

d 

See ante, p MCi ct neq, 
t Vidi Hi U il2, 

\ 
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I^XXVI. At the same time, one parent of the 
deceased is the co-heir of the other, and the children — 
of the first degree, that is the immediate children, are /vinr/pfa. 
co-heira with each Qther as also with the parent or 
parents (as the case may^be)^ and so are the children 
of each succeeding degree. Hence, — 

, LXXVII. The deceased’s parents inherit with Vnuciple, 
their own co-heirs as above, and these with them, 
to the exclusion of all other relatives. As regards 
the deceased’s children in particular, the nearer, 
whether male or female, excludes the more remote ot 
them as well as the menibers of any other class, 
and inherits alone or 'with his or her own co-heir 
or co-heirs (if any), since a co-heir is never ex- 
cluded by a co-heir. — Vide ante, pp. 190—197. 

Aknotatiohs 

It is fj^ber to be obseni^d of iheso descriptions, that no member, 
eren the nearest one, as a father, for example, of the deceaseil, can 
exclude from succession the most remote of the other, as a {^reat grand 
child ; byt, on the contrary, this exclusion by proMiiiity of degree takes 
effect only where* the heirs aio of one and the some description, like a 
son, for instance, or a daughter of the deceaseil, who netessarily 
excludes a grandchild from inWitancc. — Col. B., Trans., pp. 324 & 325. 

IxxvH. I^ot one of the creation of God can inherit with a child of the 
deceased, except the immediate parents and the husband, or wife; 
should there be no immediateVhildrcn, grandchildren, whether male 
or female, supply their place in succession . those from a son inheriting 
the share of a son, and those* of a daughter taking her portion of the 
ihheritanoc ; and be these ever so remote in descent, whether two or 
^three generattions, or more, still they iiiheiit the portion of tlie imm^ap 
diate oilspiing, and exclude from succession every description of heirs 
that a child begotten by the deceased would have excluded if in 
existence. — Cd. B., Trans , p. 325. 

3oth parents or one of them inherit together with a child, a grand- 
child, or a great grandchild ; but a grandebiU does not inheilt together 
with a child, nor a great grandchild togetner with a giondchild.— 

Maen. M, L , chap, ii, princ. 4^ 
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Principle. 

Prineipk, 

t 


Principle. 

Priiidple. 


IS.’K.YJH. If the father be alone, the (whole*) property 
go^ to him ; and if the mother be alone, a third of the 
property goes to her (as her appointed share), and the 
rexnainder returns ,or reverts to hor.t 

V 

LXXIX. If there bo both pajrents (and no child, nor the 
husband, nor the widow of the deceased), then a third goes 
to the mother, and the remainder to the father. But if 
there be also brethren (a) of the deceased, the share of tho^ 
mother is (reduced to) a sixth, and the father has the* 
remainder, while the brethren have nothing.-|“ 

(a.) Here by ‘‘brethren” is meant two or more brothers by 
both parents or by the same father only, or at least one brother 
and two sisters, or only four sisters of the above description. — 
Vide Partial exclusion from Inheritance in Lecture X. 

LXXX. If there is only a son (and no other heir of 
equal degree), the whole property goes to him : if there are 
two or more soas, they inherit the property in equal shares.-f’ 

LXXyT. The eldest child, if male, and not prodigal and 
deficient in understanding, is to have the wearing apparel, 
ring, sword and Kurdn,% of his father, and is liable mr the 
fulmment or performaiKie of what due by the deceased, 
mz., prayers and fasts. The eldest son’s right to those arti- 
cles accrues, however, upon the father’s having left property 
other than the same, but nr>t otherwise. § * 


Annotations. 

Ixxix. The father of the deceased, upon failure of issue, is not n 
specific sharer in the estate, but ha£> a residuary title to all that remains 
after allotment of the specific shares, iffiny ; if not, he at once takes the 
whole . — Vide Col, B., Trans., p, 383. 

Ixxxi. On a distribution of the estate, the cider son, if be be worthy, 
entitled to his father's sword, his Kurdn, his wearing apparel, and hi» ^ 
ring.— Macn. M. L., chap, ii, princ. 33. 


♦ Jr/thdd. 

t Shardya ul-IMntfP, 116 . 

% .According to the not only the above articles, but also the 

father's *///> and hoaf. if any. 

§ Sh-ardya uhTsHnij p. 448, 
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LXXXII. If the eldest child be a female, she is not LimermB 
entitled to those articles, but they are to be given to the 
eldest of the male children.* * * § Prifieipfe. 

LXXXIII. If there is only a daughter, half goes to her PrincipU. 
(as her appointed sha(te,t) S^nd the remainder reverts to her 
by return : if there are two or more daughters, they have 
Jtwo-thirds (as their appointed shares, f) and the remainder 
by return.^ 

• LXXXIV. If there are (children of) both sexes, then Pnnctpie, 
the property is inherited by them according to the rule — 
to each male goes the portion of two females.” J 

LXXXV. When there are both parents, or one *of them. Principle, 
combined with children (of the deceased), then a sixth goes 
to each of the parents, and the remainder to the children, 
equally if they are all^ males ; but if there is a female or 
females among them, then each male has the portion of two 
females % 

LXXXVI. If (in the above tjase) there be a husband, or PrinnpU. 
wife, then the husband or wife gets his or her sm^ (that is 
the reduced) share, so do the parents, § and the remainder 
goes to the children4 

LXJSXyil. A sonjt^rith a single parent or both parents PrvndpU, 
of the deceased takes the whole of what remains after allot- 
ment of the appointed share of the parent or parents. But, — 

LXKXVIII. If there be a daughter with a single parent pnnctpie, 
(of the dece*ased), then the property goes to them in 
fourths {h),X 

{h . ) Of which the parent gets ouc-fourth, and the daughter, 
the remaining throe-fourths. 


Annotations. 

Ixxxvi, Ixxxix. No claimlint has a title to inherit with children, but 
4he parents and the husband and wife.-^Macn. M. L., chap, ii, princ 6. 
^ Not one of the creation of God can inherit with a child of ft<% 
decreased, except the immediate parents and the husband or wife.-* 
Col. B., Trans., p. 325. 


* Shardya nUlhldm, p. 418. 

t See anfCy pp. 182 — 181^ 

i Shardya ul-IUam, pp 410 & 147. 

§ See aniCy pp. 182—184. 
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Principle* 

Principle. 

Illastration. 

Principle 

Prmctpk* 


JLXXXDL If (in the above case) tb^ be a husbaosd or 
wife, then the surplus (remaining after allotment of the 
appointed shares) reverts to the daughter and the parent^ 
and not to the husb&nd or wife (c).* 

% 

(e*) That is, in the first place, ft sisth goes to the parent, te 
fourth to the husband, or an eighth to the widow, and a moiety 
to the daughter (as their appropriate^ shares), and then the sarplu» 
returns or rcvoi:ts to the parent and daughter in the proportion 
of one-fourth and three-fourths as above. * 

XC. If there is only a daughter with both parents (of 
the deceased), then two-sixths go to tlio parents (one to 
each), a half to the daughter, and tlie residue reverts to 
them in fifths (cZ).* 

(d.) Tliat is one-fifth thereof goes to each of the parents, and 
the remaining threc-filths go to tho daughter. 

XCI. If (in the alK)ve«case) there be also brethren (of 
thQ^ deceased) on the father's sidist then the remainder 
reverts to the father and daughter in fourths (c)* 

(c.) That IS, after allotment of tho lyjpropriate sharoa of the* 
parents and daughter, the surplus is divwled l>otween« the* father 
and daughter in the proportion of their original shares, one 
fourth to tho father, and three-fourths to tho daughter, tho 

brethren being excluded. • 

• 

XCII. If there be with thoui (ir*, with tho daughter 
and parents) a husband, then tho latter takes his small or 
reduced share, so does each of tho parents, and the remain- 
der goes to the daughter (/ ).* 

(/. ) There is, in tliis case, a deficiency of one-twelfth, which 
falls on the daughter-^ 

XCIII. But if there bo with them (ie, tho daughtei* 
tdid parents) a wifi (instead of a husband), then (^ach sharer ^ 
takes his or her fixed share, and tho remainder reverts to 
the daughter and parents, but not to the wife * 


* filhariiyfr nl-hlim p 1 17 
f Qr by both parents. Vfdf Piinciplcs 0*1, JOl & 
If. See ante, pp. 213 — ^216. 
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XCIV. But if (instead of a husband or wife) there be LnenfEB 
with them brethren {g), then the surplus would revert to 
the daiighter and father in fourths.* Prmc^ie, 

(g,) Here by brethren is meant at leasf two brothers, or one 
brother and two sisters, or ouify four sisters by both iiaronts or by 
• the same mother only, as no less than such number of such 
brethren can deprive the mother of tho surplus, and also reduce 
her share (from a third) to a*sixth . — Vide Partial exclusion from 
^ Inheritance in Lecture X. 

XCV. When there are two or more daughters (with tho Principk, 
parents of the deceased), then two-sixths go to the, parents, 
and two-thirds to the daughters in equal shares.* 

XCVI. If with thein (?* e , the parents and daughters) Principle, 
there is a husband or wife, then lie or she gets his or her 
small share, the parents get two-sixihs, and tho remainder 
goes to the two or more daughters.* 

XCVII. If (with two or more daughters) there is jyily Principle, 
one parent, then he or she gets a sixth, the two or more 
daughtci*s get two-tliirds (as their appointed shares), and the 

remainder reverts to them in lifths* 

• • • 

XCVTIl. If (in the above ease) there was also a bus- Pnneipk, 
band, then the deticicneyf would fall on the two or more 
daughters,* . 

XCIX. But if there was a wife (instead of a husband in Principle, 
the above case), then her (small or reduced) shai-e, that is, 
an eighth, would go to her, and tho remainder would be 
divided among the single parent and the daughters, in 
fifths,* X 

0. If there be a husband with both parents (of the 
•deceased) then half goes to him, a third of the original 
estate to the mother, and the remainder to the fether.* • ^ 

(IT. But if there be brethren with the parents (of the Princtph, 
deceased, instead of her husband), then a sixth goes to the 
mother, and the remainder to tho father.* 


% 

♦ SharAya nl-lslAmy p. 447. 
t VdLe antCy pp. 213 — 216. 
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Oil. If there is a> "widow "with both parents (of the 
deceased), then a fourth goes to her, and a third of the on* 
ginal estate to the mother if there are no brethren, and the 
remainder to tho father ; but if there are brethren, then a 
sixth only goes to the mother, and "the remainder to the 
father.* * 

A 

GUI. On failure of (the immediate) children, thd 
children of children take tlie places of their respec*. 
tive parents (that is, they represent them) in the 
division of property witli the parents (of the 
deceased),* 

CIV. Children prevent- the succession of every 
one connected with the deceased through them, and 
also of every one connected with him through his 
parents (/<)•* 

As his (tho decensed’s) brethren and their children, his 
graiid-pflfOfts uud their aticebtorb) and his patcrual and maternal 
uncles aud aunts and their children.* 

They (the children) are so arrang^l tliat the neaTf»JHt (in 
relationship) is the nearest* (in succession). Heroe, — 

CV. One generation is excluded hy another more 
proximate to the deceased ( i).* And, — 

(^.) For example, if a person loft at Ins death a son or daugh- 
ter luid a pre-decoased sou's son, this grandson would not inherit 
together with the son or daughter of the deceased. 



Afii NOTATIONS. 

% 

civ. Ibnu Bdbavai made a condition in the succession of the 
^children's children that there should be a failure of both parents (of the % 
deceased), but this has been exploded and abandoned.’^ 

Both parents or one of them inherit together with a childy a grand- 
child or a great grandclilM ; but a grandchild does not inherit together 
with a child, nor a great grandchild together with a grandchild. — Maca. 
M. L., chap, ii, princ. 4. 

J 


* Hhatdya uhlsldMi p. 447. 
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GVI. Each descendant inherits the portion of tMmmm 
the person through whom he or she is related to the 
deceased (».♦ ^ 

(/.) Thus the child, nale or femalo, of a daughter inherits his 
or her mother^s portion, which \b a half, if she was alone, or in 
co^unotion with both parents, and the remainder reverts to the 
child in the same manner as it would have reverted to his or her 
mother if she were in existence. A son's child, male or female, 
inherits that which was inheritable by his or her father — ^tho 
whole estate if he (the son) was alone, or the surplus after allot- 
ment of tho shares of other heirs, if there were any in con- 
junction with him (the son), as parents, or one of them, a iinsband 
or wife.* 

evil. If there are only dhildren of a son and children Principle. 
of a daughter, two-thirds go to the former; and one-tliinl 
goes to the latter, — ^according to the best founded authoiity.f 

CVIIl. If (in the above casej^there is also a husband or principle. ' 
wife, he or she gets his or her small (that is reduced) 
share, and the remainder is divided between the dfe di^lilPf s 
and son’s children, tho former getting one-thii-d, and the 
latter, two-thirds.f 

CIX.*jfWie daughter’s children divide their portion (that Principle. 
is their pothers portion) in the projioHion of two shares 
to a male and one share to a female (£), in the same manner 
as tho sSn’s children dividof (tho portion of their father). 

(k.) It has been said that a daughter's children divide (and 
take) her portion in cf/ual shares. This opinion is, however, 
abandoned.! 

CX. Tho grandfather or grandmother, when with one of PnneipU. 
the parents (of tho dccedAi|d), does not inherit anything; 
but it is proper and bccoinii^ that a sixth of the original 
estate be bestowed on them as maintenance, in case the 
jiurcnt’s portion exceed that amount (i).t 

(L) As, for instance, when tho deceased has left both his * 
parents, with a patemul or maternal grandfather and grand 
mother, thou his mother having a third of the estate, should bos 
tow a half of her portion on his grandfather and grandmotJier in 

* Shamya Hhhlam. p. 417. 
t Ibkl, p, 418. 

G 1 
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Lkt0m equal proportions, or, if there is only one (of them), the whole 
sixth is his or hers. And the father having two-thirds should 
bestow a sixth of the original property on the grandfather and 
grandmother tquaUtf, or if there is oidy one of them, the whole 
sixth belongs to that one.* 

rnneipje. CXI. If onc of the parents obtains a sixth and no moi'e, 
while the other gets more than that, tlien the latter ought 
to maintain (the grand-parents), and not the former who 
gets only a sixth.* 

Prine^le. CXII. If the deceased has left both parents and 
brethren, then the maintenance of the grand-imrcnts ought 
to be supplied or provided by the father, and not by the 
mother ; while if the deceased is survived by l>oth parents 
and a husband (instead of brethren), then not the father, 
but the mother, ought to maintain the grand-])arents.* 

However, — 

Pruusipk. CXIII. Tlio ]»atcmal grandfaiher and paternal grand- 
mother have a claim to maintenance from the deceased’s 
in the case of the deceased being survived by 
his or her father, and the maternal grandfather and grauu- 
mother have a similar claim in case of the ^deceased 
being survived by his or her mother. 

The foregoing rules which prescribe a sixth pa t of the 
deceased’s projjerty to the gi'and-parents oat of the immedi- 
ate parent’s share arc for ]>rovidiug maintentmee to the for- 
mer, and so they are mgardod as prece2)ts 'irunul rather than 
obligatory. 

^ On the 8 ee,md Class. 

Tlxis class, as already statec^ comprises brethren and 
their children how low soeverj md also grand-parents, how 
high soever. 


^ • Asnotatiors. 

cxiii. The paternal grandfather and grandmother have no claim to 
inaintmiance except in the case of the deceased being survived by hia or 
her father, and the matemul grand&ther and grandmother have no 
(such) claim except in the case of the deceased being aurvired by hia 
or her mother.* ^ 

* Shardya nUJddm, p. 440. 
f See ante, pp. 76, 89 et tty. 
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CXIV. The co-heirs, in general, of the grand- 
parents, how high soever, of the deceased, may be his — ■ 

or her husband or widow, and the chUdren, how low prwo^. 
soever, of his or her both parents <n: of either of 
them, and vice vered. But, — 

•CXV. As among the different degrees of the 
<;hildren of the deceased's parent or parents, the 
nearer excludes the more remote, and such also is the 
case with the gi’and-parents how high soever, conse- 
quently, the then nearest grand-parent or parents of 
the deceased, and the then nearest degree of the chil- 
dren of his or her parent* or parents, as also the 
husband or widow (happening to be in the case), 
inherit together as co-heirs (m).* 

(m.) That is to say, — tho then nsarest oi the lowest of the 
li^ndparonts arc Go>hcira with each other, as well as will the 
then iiearebt degrees of the children of the deceasod*s*ptrff€fll"or 
parents, and these among themselves arc co-heirs with each other 
as well as with the grand-parent or parents of the deceased, and tho 
husband of the decoded is a co-hoir with all or any of tho 

above moJ^nod relatives then in existence. Whence, the then 
nearest of Jbe grand- jiarcuts of the deceased inherit together with 
the then Clearest of tho children of his or her parent or parents 
as well os with a^msboud or widow as the case may bo. 


Annotations. ^ 

CXV. This second class likcwUge involves two separate descriptions of 
heirs : one comprehending all gr^lfaibcra and grandmothers of the 
deceased, how high soever in tho^line of ancestry, with application of the 
rule of precedence by proximity, to the nearer first and then to the more 
remote ; and the other including all brothers and sisters and their chil- ^ 
dren, how low soever, always observiDg the some rule. — Col. B., Trans., 
p. 326. 

The^seeond class of consonguinous heirs comprehends grandfathers and 
grandmothers of the deceased, bow high soever in degree of anccstiy, 
and brothers and sisters and their children however remote in descent, 
the nearest always excluding one more removed^ Thus, a grandfather’s 


* ISee anti, pp. 189, 190 et 

9 
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Liegti ns 
VIT . 

Prine ole* 


CXY 1. If there exkt a oo-*heir, of the then nearest grand 
parent or parents, or of the then nearest child or chilwen c 
the deceased, they inherit together in proportion to thei 
respective rights^; but should any of them happen to b 
without a codieir, he or shs takes the whole property* — Se 
the following Principles and also 44 & 46. 


Princij c. CXVII. When there is only a brother by the same fathe 
and mother, the (whole) property goes to him ; and wher 
there is with him another full brother or brothers, the pre 
perty is shared by them equally* 

Princii e. CXVIII. Where there is a female or females (that is 
sister or sisters) with a brother or brothers of the same des 
cription, then two shares gc to each male and one shai 
goes to each female.* 

Pnnetfi h CXIX. If there is only one sister (without a co-heir' 
then half goes to her (as her lixed share), and the remainde 
reverts to her by return.’^ 

Prinew u If there are two or more (such) sisters, then two 

thirds go to them (as their fixed shares), and the re^klu 
reverts to them bv return.* 

Annotations. ^ 


father cannot inherit with a grandfather or grandmother, and even a 
brother's son has no title with a brother or .sister of the deceased ; a 
brother's grandson is excluded by a brother's or by a sister* s son ; and 
in short, the arrangement, respecting children and children's children 
of the deceas€^ formerly explained, has a similar influence exactly over 
, members of nbs class ; of which, further, no individual can possibly 
inherit whilst any member even a^malo of the first series, exists. — 
Col. B,, Trans., p. 326. ^ 

The second degree (i.e , classf) comprises the grandfather and grand- 
mother and other ancestors, and brothers and sisters and their descend- 
* ants, however low iu descent, the nearer of whom exclude the more dis- 
tant. The great grandfather cannot inherit together with a grand&tber 
or a grandmother; and the son of a brother cannot inherit with a 
brother or a sister ; and the grandson of a brother eannot inheilt with 
the son of a brother, or with the son of a sister.— Macn. M. L., chap, ii, 
prine. 8* 


♦ Sharii^a vl^lsldm, p. 448, 
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OXSX The brother and taster b^ the same father only LKcmsif 
do not inherit with a brother or sister by the same &ther 
and mother, on account of the latter bearine two lelatioDs.* 

But,— iVfeeijpJfc 

CXXII. In default of* full brothers and tasters, the 
brothers and sisters by the same iktber only take their place 
<(in the succession of inheritance), and the rule for them, 

^ whether single or several, is the samef as for the full 
* brothers and sisters*' (in like circumstances). 


Annotatioks. 

czxi. The principle of exclusion by double tie or full blood rela- 
tionship is established by the following tradition of the Irndm Jaa/ar 
Saddtk^ recorded by Yazid Kundsi in these words Year full 
brother by the same father and mother is preferred to your half-brother 
by the same father only ; and also the son of your full brother is prefer- 
red to tlie son of your half-brother only ; yoi.'* paternal uncle, the full 
brother of your father, to your pateftial uncle his brother by the same 
father only ; and the son of such paternal full uncle to the childj;gQ»of a 
paternal half uncle only.** Likewise, by a tradition of the iJommander of 
the Faithful, quoted by Hdra% in these words : Surely kinsmen by the 
same and mother sfJM inherit in preference to kinsmen by the 
same only.** — Col. 13., Trans., pp. 334 & 335. 

exxi. Every person related to the deceased by both sides, wr., the 
father*? and mother*s, in any degree of consanguinity, excludes from 
inheritance a person in the same degree by the fnthcr*s side only, and 
this whether a male or female, the latter being deprived of every title to 
succession. Thus, a brother, for example, or a sister of the deceased 
by the same &tber and mother, excludes a brother or sister being in the 
same degree by the same father only,— CoL B., TraniC, p. 332. 

oxxii. It is further to bNl^markod that a peraon related by the 
father's side only supplies the place of a full kinsman upon failure of 
^ the latter in all cases, an^ ^erefore excludes those related by the 
mother’s side from all residuary title,! in like manner as the former. 
1'his is agreeable to the doctrine of Saduk Ind most of our lawybni, 
because the full kinsman and he by the father's side only, on failure of 
the former, suffering alike the loss or deficiency, they ought in justice 
to have a similar exclusive title to the residuum or surplus.— Col. B., 
Trans., p. 336. 


* Shardya uUIMmS^ 148. 

f Vide^ however, awte, pp, 222 ^223, also the mode of distribution in 
Lecture XI. M 
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LirciTiiitifi CXXIIl. Wlion a child by the same mother only (that 
is, a half brother or sister on her side) stands alone (i.e., 
without a co-heir), such child, whether male or female, gets 
’ a sixth (as his or h^r fixed share), and also the remainder 
by return * , 

Prindpk, CXXIV. If there are two or more (of each children), 
one- third of the estate is shared by them equally, whether* 
they are (only) males or females, or males and females,* and 
if there is no other equal in degree, the remainder reverts 
to them.f 

PrincipU. CXXV. When the brethren are of diflerent kinds, — 
then the single brother or sister by the same mother only 
gets a sixth, while two more such relatives (male or female, 
or male and female) get a third, -to be equally divided 
among them, and two-thirds go to such relative or relatives 
of the whole blood : if there be #on]y one such female 
relative, then a half goes to her as her fixed share, and the 
remainder by return ; while ‘if there are only two or more 
such -female relatives, then two-thirds go to them (as their 
fixed shared, and the surplus also reverts to them ; but if 
they be only males, then what remains after satisfying the 
portion of the individual or individuals related by /l^k^mo 


Annotations. ^ 

cxxiii, exxiv. Binthers and sisters bj tbe mother can never mherit 
more than a third, nor can their share be less than a sixth.* — Col. B, 
Trans., p. 336. 

CXXV. If there are brethren of different kinds, those connected only by 
the mother take a sixtli, if there is only one such, or a third, if there 
are more, the same being equally divided among them ; and two-thirds 
go to those connected by the father and r^her, whether they be one or 
more ; but if there is only one, and that one a female, she has a half of 
the two-thirds by appointment, and the remainder by return ; while 
if there are two (or more), and they are females, they take two-thirds 
by Appointment, and the* surplus, if any, by return. Again, if those 
connected by the &ther be mnUe, the remainder, after satisfying the 
portions of those connected by the mother only, belongs to them 
equally j while if there are both males and females, the remainder goes 
to thein in the proportion of two shares to each mule, and one share to 
each female. — Shariya ul-lsldni, p. 449. 


* Shardya vhIMn, p, 449. 
t FrmoipmPl4, 46 & 73. 



ON CONSANQUINOUS HEIBS OF THE SECOND CLASS. 2S9 


motlier only, is divided among them equally^ while if there LnoruRa 
be both male and female relatives of the whole blood, the 
remainder (as above) is divided among them in the proportion 
of two shares to each male, and one sh|ire to each female. 

If, in the above case, there be also a child or children of 
the same father alone, sucli child or children are excluded 
^by the child or children of both parents, these, as above 
shown, taking the whole of what remains after satisfying the 
► share of the child or children by the same mother only. The 
excluded child or children of the father alone, do, however, 
in default of their excluders, take their place in succession, 
and get what they would have got had they been jn ease* 

eXXVI. The grandfather — ^whether ho be on the Principle, 
father’s or on the mothcr’siside — ^if alone (that is without 
a co-heir), gets the (whole) property: so also the grand- 
mothcr.f 

eXXVIL When there are (only) a paternal grandfather 
and a paternal grandmother, twt) shares Le,, two-thirds) go 
to the grandfather, and one share (i.e., one-third, )^goei4aJu.the 
grandmotlier ; but if both of them are on the mother^ side, 

Shen they take the property in equal shares. — ^Rouzat ul- 
Ahka,M^)p. 32 & 33. 

CX3^1II. If a grandfather or grandmother, or both, on Principle, 
the mother s side, be combined with a grandfather or giand- 


Annotations. 

exxvi. The grandfather, paternal or maternal, when alone, is entitled 
to the whole property by relationship {kardhat). But, as in the case 
of such ancestor being on mother's side, he takes the mother's 
portion, it may be said that dhe-third goes to him as the appointed 
share, and the remainder by return. Such aUo Is the case urith the 
•grandmother. — Rouzat ul-Ahkam, p. 32. 

cxxviii. When there is an assemblage of paternal and maternal graAd* 
parents, then, according to the approved doctrine, two-thirds are the 
portion of the paternal grand-paront and one-third goes to the maternal 
grand-parent, whether such ancestor be one or more in number. — Ihid^ 
p. 33. 


’* Vide Principle 122. 
f Shardya p 419 
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Hiother, or both, on the father’s side, then those related 
through the mother take a thii*d in equal portions, while 
those related through the father take two-thirds in the 
^ proportion of two pharos to the male and one share to the 
female.* 

The most generally received doctrine is, that when there arc 
grand-parents, how high soever, on both sides, then those 
related throi^h the father divide two-thirds among them- 
selves, with distinction (between male and female ), while those ^ 
related through the mother take a third in equal ^ares, — no 
regard being had to the relation with the deceased him- 
self. Consequently, a third of a third goes equally to tlie 
parents of the maternal grandmother and two-thirds thereof 
go eq^lly to the parents of the maternal grandfather, 
one-third of the (remaining) two-thirds goes to the parents 
of the paternal gi^audmother in eqiittl shares; and two- 
thirds of the said two-thirds go idthe parents of the j)ater- 
nal grandfather in thirds, ^regard being had to boUi sides. 
— Mafdtih. 

WhCBp the two sections’}* of this (second class) are com- 
bined, then, — 

PrinetpL, CXXIX. In conjunctiou jpitli whole bothers 
and sisters or am/ of them^ or flic child or'*5Sfilclren 

Annotationh. • 

cxxix & exxx. Whenever grandfathers and grandmothers, both 
paternal and maternal, are assembled with half-brothers and sisters by 
the fiithcr's and by the mother's side, or with their children, a maternal 
grandfather and grandmother arc by law on equal footing in succession 
with a brother and sister by the same mother only, and a paternal grand- 
father and grandmother equal to a fuil^pif^bcr and sister, or to those by 
the father's side, but should these ancestors stand single in succession, 
that is upon failure of brothers, and their diildren, then they are consi- 
dered in the situation of imuiediate parents, or of a father and mother 
Respectively, — Col. B., Trans., p. 391. * 

This principle is established by a tradition of the Imam Jaafar Sa^dik 
on whom be peace, quoted by Fuzayil Ibnu Isar, in these words : 

Verily a grandfather is associated in succession with brothers, his p< lo- 
tion is equal to one of theirs, and neither more nor less. Furtlier, by an 

y 

* Sh/trdya v1~Tg!&m, p. 440. 
t Vide auto, pp, IBO— 101. 
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of any of them, the paternal grand&ther is as a 
whole brother, and the {)atemal grandmother is, as a <— * 

whole sister; and in conjunction with half brothers 
and sisters on the father’s side, or ady of them, the * 
paternal grandfather is like such a brother, and the 
paternal grandmother is like such a sister, and in 
both the cases the grandparents and brethren take 
*two-thirds of the estate and divide it among them* 
selves in the proportion of two shares to each male 
and one share to each female. 

The author of the Sliardt/a htl-Tsldm, however, says : — When 
a paternal grandfather or grandmother, or both of them, are con- 
bined with an only sister, pr with two or more sisters by the same 
father and mother, or by t^^same father only, the grandfather is 
SiiA a brother on the father^plde, and the grandmother, as a sister ; 
and the property remaining after sat^fying tno relations connected 
by the mother is divided among them in tho proportioT' of two 
parts to the male and one part to the female (p. 440).”*% It ^^^poars 
from the above that this author considers the paternal grandfather 
and grandmother respectively as a brother and sister only in 
conjuu<^l|oi^ with a stsferj^ sisters, and not in conjunction with a 
brother }r brothers, a brother and sister, or brothers and sisters ; 
but tho decision founded upon tho opinion and decision of the 
majonty of the Doctors seems to bo that which is inculcated 
by or in the above priucipio. See the Annotations. 


Annotatioks. 

authentic report of Abu Basir from the same Imdm in these words ; 1 

stated the case of a person whtf^died leaving six brothers and a grand- 
father ; he replied, * The grandfiMier is as one of the brothers.* ** By 
another decision in the case of«i brother's son and a grandfather, to this 
effect: The property is to be divided equally betwixt them.*' And by 
another in the instance of a sister's daughters with a graudfather, to this 
effect : “ To the sister's daughters oue-third, and the remainder to the 
grandfather,” — which last decision obviously proceeds on the supposition 
that both sister and grandfather were related by the same side, whence 
the distinction of male and female would have bestowed a doable 
portion on the latter.— Col. B., Trans., pp. 391 A 392. 


* however, Principle 145. 

H 1 

# 


242 OK COKSAKOUIKOUS HEIllS OF THE SECOND CLASS. 


LEcrimn 

VIIl. 


Principle, 

Priitciple. 

PriticipU, 


Thus the Romat vl->Ahkdm On the assemblage of two 
sectionB (of the second class know that the paternal grand*' 
father is like a whole brother or half brother on the father^s side, 
and the paternal gi^andmother is like such a sister. So the 
paternal grandparents and paternal brethren, divide among them- 
selves two-thirds of the property in' the proportion of two shares 
to each male and one share to each female. And the maternal 
grandparents and maternal brethren, take one-third and divide it 
among themselves in equal shares. ” — P. 35. 

So the Mafdtih : — “ The grandfather and grandmother of any 
side are like a brother and sister of the some side.’’ 

So also the Ir&hdd : — When grandfathers and grandmothers and 
brothers and sisters are combined^ the paternal grandfather is like 
a paternal and maternal brothorj and the paternal grandmother 
is like a paternal and maternal sister. In like manner, a maternal 
grandfather and grandmother ore 1^ a maternal brother and 
sister.” W 

GXXX. When the maternal grandfather and 
grandmother are, or one of them is, combined with 
half brethren on the mother’s side, the grandfather 
is as a brother, and the grandmother is as a sister, 
and one-third (of the estate) fSi' divided amoc^* them 
equally.^ 

CXXXl. An only maternal brother (or Bistcr)>takes a 
sixth of the inheritance, and when there ar6 two or more 
of such relatives, a third of the property goes to them, while 
the maternal grand-parent, though alone, takes one-third (of 
the inheritance). — ^Rouzat ul-Ah^m, p. 3$. 

CXXXTI. The grandfather, thoesgh remote, inherits^ with 
brethren though these be neore^' and vice-verad, that is the * 
chUdren of brethren how low soever in descent, do, like their 
fathers and mothers, inherit with the grand-parents, though 
the latter be more proximate. — ^Elouzat ul-AhkAm, p.'35. 


Ahhotatiorb. 

fiTTTii. A gnmdfttiher, though remote, participates with bretiunn 
when there is no ancestor lower than he, or nearer to the deceased.t 


^ee ante, p. 189 et teq, 
f Shardf/a nl-Jildm, p, 419. 
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CXXXIII. If there are several grandfathers (in different Lrotors 
degrees of ascent) in combination with brethren, then the 
lowest of them participates, with the brethren (of the 
deceased), and the others are excluded.* « Vide Inclusion, 

CXXXIY. The husband and wife get thoir large or full Principle, 
shares appointed for thorn respectively, when combined 
with brethren of the same side or of different sides; — ^the 
• brethren on the mother’s side take their appointed portion 
from the original estate, and the remainder goes to the per- 
son or persons related by both parents; failing them, to 
those related by the same father only. The deficiency (in 
such case) falls on the portions of the full brethren, or those 
connected by the same father only.* 

As in the case of there Being a husband with a half-brother or Example, 
sister on the mother’s 8idc,||nd a sister by both parents.* 

CXXXV. And if there is a surplus, — as in the case of Principle, 
there being only one relative on the mother’s side, and a 
sister by both parents, — that surplus goes to the Sister^bxclu- 
sively.* Fide ante, p. 220. 

= . 

Annotations. 

cxxzTii. The great grandfather cannot inherit together with a grand- 
father or a grandmother, and the son of a brother cannot inherit with a 
brother or sister, and the grandson of a brother cannot inherit with the 
son of a brother or with the son of a sbter.— Macn. M. L., chap, ii, 
princ. 8. 

cxxxiv^. When a husband* or wife participates with them (the bre- 
thren), the former (f .c., the husfcand or wife) takes his or her large or 
full share ;t And if the divieor fall short, the deficiency falls on the 
paternal, and not on the maternal, relativos ; in the same manner as 
when something remains of the divisor, the same goes exclusively to th^ 
paternal relatives, the maternal relatives having no title to participate 
therein. The difference of opinion which is stated in the section on 
Return with respect to the maternal rclativcsf is applicable also to the 
present case.— Bouzat ul-Ahkfim. 

* Hhar&ya vUJsldm, pp. 4^ Ac 150, 
f ante, p. 222. 
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LacrruRE ^ But if (instead of a sister by both parents), there were a 
sister by the same fether only, would she have this special 
right to the surplus remaining after satisiying the shares ? 
This question has-been answered in the affirmative, because 
the deficiency (if there is any, by reason of the contending 
claims of a husband or wife,) fails upon her.* However, — 

Fnncipie. CXXXVI. It has been maintained that the surplus 
reverts to the persons connected by the same mother only 
as well as to the sister or sisters by the same father only (as* 
there may be one or more of them,) in fourths, or in fifths, 
on account of the equality of degree, and this opinuni is 
preferred .^ — Sharaya id-lslam, p. 450. 

rrinct 2 >ie, CXXXVII. When the deceased has left a paternal grand- 
father and grandmother, also a maternal grandfather and 
grandmother of his father, and also the like relatives of his 
mother, her grand-parents have |i third (of the estate) in 
fourths, and the grand-parents of the father have two-thirds, 
two-thirds of which (two-{liirds) go to his grand-parents on 
the fa.therU side, in the ]>roportion of two pai*ts to a male 
and one to a female, and the otlier (third) goes to his 
grand-parents on the mother’s side in thirds ; according to 
•what has been reported by the Siwilch, on whoiq uj^y God 
have mercy ! :^ » ' 

• t 

So that the original number of the shares is threS which 
do not quadrate with the two classes, consequently four 
must bo multiplied by nine, and the product (thirty-six) 
must again be multiplied by three, which will give one hun- 
dred and eight, J as the number of the parts into which the 
estate must be divided in order to give the several parties 
their respective portions without {infraction (n), 

(«.) That is to say, the root of^jne case is three, — the relatives 
on the father’s side being entitled b) doable the portion of the 
mother’s relatives. Bat as there are four relatives on the father’s 
side {viz., his paternal grandfather and grandmother, and mater- 
nal grandfather and grandmother), and the paternal grandfather 
is entitled to double the portion of the maternal grandfather, as well 
os to that of the paternal grandmother, and the maternal grand- 
mother is entitled to half the portionof her husband, so, two, which 


* Hhrrhja ul-Ialdm. p. 440. 
t vfae Mode of diKtribution in Locture XI. 
J tShardpa p. 450, 
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is their portion from the root of the oase^ cannot bo divided among Lsottnw 
them in integral parts or numbers, for, if the maternal grand- 
mother’s portion, which is the smallest of all the shares, be taken 
to be one (the lowest of all integrd numbers), the share of tho 
maternal grandfather n^ust be two, and tUht of tho paternal 
grandfather, four, — whence tho share of his wife (tho paternal 
grandmother of the deceased) must be two: thus assuming the 
lowest numbers, the shares of the paternal relatives amount to 
nine 1 + 2+4+2 = 9) ; in like manner, as one^ the portion of 
^he mother’s relatives (from three, the root of the case), cannot be 
divided among them without a fraction, and there is no difference 
between the males and females of such relatives — they all being 
entitled to equal shares, so, for the sake of working out the problem, 
tho share of every one of them is assumed%> be one (the lowest of 
all the integral numbers), and accordingly their sharos amount to 
four {viz., 1 + 1 + 1 + !=^ 4). Now four multiplied by nine gives 
thirty-six, which being multiplied by three, the root of the case^tho 
product amounts to one hundred and eight, which settles the case. 

Tho relatives on the mother’s side had one each, so now they will 
get thirty-six collectively, or nine eaieh, (one multiplied hy nine 
amounting to nine), and the remaining seventy-two of ono hun- 
dred and eight will be divided among tho relatives on*the father’s 
side in the proportion of their original shares. So, eight, the onc- 
nintU of seventy-two, will go to the maternal grandmother (of the 
father), * 111100 , originally, (^had ono out of nine ; two-ninths of 
72 16 will go to his matemal grandfather, and the same amount 

to the plhternoi grandmother, each of them having had originally 
two ouff of nine ; and four-ninths of 72, that is 32, will go to the 
paternal grandfather, ho having had four out of nino. 

CXXXVTII. When there is a half-brotlicr by the same rtmuple. 
mother only, and the son of a full brother, the whole of the 
iuheritai\cc goes to the fgipner, because he is nearer to the 
deceased.* % 

Ibnu Shdzau maintains that ho (the said half brother) ought to 
fiave only a sixth, and tho son of tho full-brother, tho remainder, 
by reason of the junction of tho two causes of inheritance in his^ 
case. Tho reason, however, is weak ; for tho rule with regard to 
the jimotion of several causes has effect only when accompanied 
with equality of dogi'oo, and does not operate when the degrees 
differ.* 

^ 

♦ SMrdya p. 450, 
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CXXXIX. The children of brothers and sisters 
represent their respective parents on their failure^ 
and each one of them inherits the portion of the 
person through^ whom he or she is connected to the 
deceased.* 

% 

CXL. If there be only one (child), he or she tdees the 
whole of the (above) poruon, or if there be several, and they 
are all males or all females, they take the portion equally 
between ihem ; but if they are partly male and partly female, 
the division between them u in the proportion of two 
shares to a male and one share to a female, unless there are 
children of half-bretnren on the mother’s side, when the 
division among (the male andiemale of) them is equal* 

fl YTJ - The children of a brother take the remainder like 
their &tW, the children of a full sister take a half, the share 
of their mother, besides what may revert by return ; and 
the children of two or moire sisters have two-thirds, except 
when there is a deficiency in the property by reason of tm 
intervention of a husbimd or Ame, when they have the 
remainder, as happens to those who are connected with the 
deceased through his father.* V'uii ante, pp. 213 

CXLn. If there are no children of fuU brethren, Ijhe chil- 
dren of half brethren (on the father’s side) take their 
place, and the children of a half brother or, sister ‘"on the 
motiier’s side have a sixth, while if there ace children of 
both, they have a third, each set taking the share of the 
person through whom the same is related to the deceased, 
(the individuals) dividing it among themselves equally.* 

OXLIII. If the brethren vrere of different kinds, the 
children of half brethren on the mother’s side take a third, 
the children of full brethren tAkc two-thirds, — ^while the 
children of the half brethren by the some father only are 
ekcluded.* 

CXLIV. • If in combination with them there Is a husband 
or wife, he or she takes the large or full share appoint- 
ed for him or her, and the children by the same mother only 
take a third of the original estate, if they are more than 


* Shardyn vl-htldm^ pp 450 & 451. 
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one; or asbctih, if only one; and the remainder, whether Lnorom 
more or less (than the appropriate portion) goes to the 
children of full brethren, or mUng them, to the children 
connected through the father alone.* « 

CXLY. If grand-parents* ate combined with the above 
(children of brethren), these divide the estate with them, 
l%e brethren as has b^ a^/:eady stated.* 

* On the ihvr& dasa of Coneam^mmbB Hmre. 

This class comprises (as already stated,!) paternal and 
maternal uncles and aunts, how high soever, of tne deeeased.| 

OXLVI. A paternal uncle, when alone (that is without a 
co-heir), iahetite the whole property 

CXLYII. So do also two or more such uncles inherit, and Pmmpie, 
divide the property eepmllyt (if they are of the same kind). 

CXLYIII. The same also is the case with one, two or Priuapie. 
more paternal aunt8.| * 

eXUX. When there are both paternal uncles'* and Prmdpie. 
aunts, then to each male goes the portion of two females.^ 

CL. YHien they arc «£ different kinds, then a sixth goes Principle 
to the lialf paternal uncte or aunt on the mother’s side, and 
a third goes to more than one (of such relatives), males and 
female^ taking equally , — and the remainder goes to the 
fuU paternal jinde or uncles (and aunt or aunts) in the 
proportion of two shares to a male and one share to a 
female : half paternal uncles (and aunts) on the &ther’8 side 
are excluded by full paternal uncles (and aunts^ ; but in 
default of the latter the former take their place! (in succos- 
sion). • 


AttraoTA'noiis. 

* ol. & di. Uncles and aunts all share together ; except some be of the 
half and others of the whole blood. A paternal uncle by the same father > 
only is excluded by a paternal uncle by the same ftther and mother ; and 
the son of a paternal unde by the whole blood exdudes a paternal 
unde of the half blood.— Uacn. M. L., chap, ii, princ. 11. 


* Shardjfa vl-Isldm, pp. life A 481. 
t Vide ante, pp. 190—192. a 
! Shar&ya vl-leUm, p. 461. 
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OU. The son of a paternal uncle does not inherit with 
a paternal uncle, nor docs any one who Is more remote firom 
the deceaeed inherit with one who is nearer to him, except in 
one case, which is f/hat of tlie son of a full paternal uncle with 
a half paternal uncle on the father's side, when the full 
pat^nm uncle’s son is preferred while the case remains 
exactly so; but if it is changed by addition even of a 
maternal unde, the son of the jj^itemal unde is exdudod.'* 

Sir WUliam Macnaghion says ; — “ The son of a paternal undo 
by tho whole blood ezdudes a paternal undo of the half blood.”t 
To tho above should be added “ on the father’s side,” inasmuch 
as a paternal uncle of the half blood on the mother’s side is not 
excluded by the son of a paternal uncle of tho whole blood ; 
but, on the contrary, the latter is excluded by the former . — Vide 
Principle cxxxviii. 

CLII. K there is but a single maternal unde, the (whole) 
property goes to him. Sq also to the two or more maternal 
uncles (\^en without a co-heir). Such also is the case 
with' a siugle maternal aunt as well as with two or more 
maternal aunts.^ If they (the maternal uncles and aunts) 
occur together, then the males an^ females shore equally, 
(there being no distinction amod^ them in favcfb of the 
male sox). 

CLIII. But if they are of different kinds, then' a sixth 
goes to one and a third to several persons related by tho 
same mother only, — ^maies and females sharing alike ; and 
the remainder goes to the full maternal imdes and aunts 
in the proportion of two shares to a male and one share to 
a female : the half maternal uncles and aunts on the father’s 
side are excluded (that is, they do not inherit), except on 
failure of the full maternal undos and aunts.:^ 

i 

CLIY. If there are both paternal and maternal uncles 
(end aunts), a third goes to the maternal kindred even 
though there is onl^ one male or female, and two-thirds 
go to the paternal kindred even though there Is only one 
such male or fomale.| 


* Sbardyajil-ItlSm, p. 461. — See ante, pp. 197 & 198. 
t Macn. if. L., chap. ii. princ., 11. 
i Sha/rdya uUM&m, p. 461. 
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For ezample» if a person dying should leave a paternal half* Laermia 
uncle and a maternal fuU aunt, no exclusion here tf^ng plac6» 
the former would inherit two-thirds of the property, and one-third 
thereof would descend to the latter. Again, i^ he should leave a Baampto. 
maternal half-unclo and a paternal full aunt, the division of 
inheritance would be guided by the same rule, — to the former 
one-third, as deriving his title from the mother, and two-thirds to 
the latter j for it is reported by Abn Apub, from the Imdm JaAfar 
Saddik^ on whom bo peace, to bo written in the book of Ali^ on 
Vhom bo blessing and peace, that a paternal aunt is by law in 
the exact situation of a father ; a maternal aunt in that of a 
mother ; and, in general, every distant kinsman in the situation 
of that relation more near through whom his title is derived/’— 

Col. B., Trans,, p. 334. 

CLV, If there are several maternal uncles and aunts PWiicr>4s. 
(of one kind), the property goes to them in the proportion 
of two shares to a malo and one share to a female.^ 

CLVL When they (the maternal uncles and aunts'^ are of Principle^ * 
different kinds, then if there is only one related through the 
mother alone, he or she gets a sixth of a third (of 4be estate); 
but if thei’e are *scveral so related, they get a third of it in 
equal shares ; and the remainder (of the third) goes to ttio 
person jr persons connoQjod by both parents, and the remain-* 
ing two-thirdKS go to the iiatornal umdes and aunts, who, if 
all of them aie of one side, got the same in the pro- 
portion»of two shares to a male and one share to a female ; 
but if tliey are of ditftirent sides, then the single person 
connected by the same mother only gets a sixth, while two 
or more such relatives got a third between them in equal 
shai'es ; and the remainder (of tho two-thirds) goes to the 
fuU paternal uncles and aunts in the proi)ortion of two 
shares to a male and oifc share to a female ; while those 
related by the same father only do not inherit except on 
failure of the individuals <5onnccted by both parents.* 

*CLVII. When paternal and maternal uncles and auntij Priudp^. 
of the father and paternal and maternal uncles and aunts of ' 
tho mother are combined, it is said in the Nilidyali^ that those 
of them who are related through the mother ^one ^t a 
tliird equally among them ; while those related through the 
father get two-thirds — one third of which (two-thirds) goes to 
(his) mateiml uncle and aunt in equal shares, and two-thirds 



Sliaraya v,Ulsl&nif pp, 451 A 452. 
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go to (his) paternal unde and aunt in the proportion of two 
parts to a male and one part to a female (o).^ 

(o.) So that the original number of shares is three, which do 
not quadrate with the two classes, four must, therefore, be mutil- 
pliedl^ nine, and the product, thirty-six, ‘must again be multiplied 
by three, which will give one hundred and eight* (as the number 
of the parts, into which the estate must bo divided to give the 
several parties their rospoctivo portions without a fraction). | 

CLVIll. Tho deceased’s own paternal and matcmaT 
uncles and tlieir children how low soever have a better 
right to inherit (from him) than tJio paternal uncles and 
aunts of his father and tho paternal uncles and aunts of 
his mother.* 

Because his “om paternal and? maternal uncles and aunts are 
nearer (to him) in degree, and their children stand in their 
place.* 

CLIX. On fiarilure of the deceased’s paternal and mater- 
nal uncles and aunts, ancl their children how low soever, 
the paternal and maternal uncles of his father, and the 
pateiTial and maternal uncles of his mother, 'and their 
children how low soever, take their places; such also is 
tho case with other ascending gep.orations, tho lojwer (of 
tliem) being always preferred to the higher.* 

CLX, The children of uncles and aunts on different 
sides, take tho shares of their (rcsj>ective) parents (2>).* 

(p.) So that the son of a half paternal uncle on tlio mother’s 
side gets a sixth, and if there are sons of two such uncles, Ihcy 
get a third, while tho sons of a full patenial uncle and aunt or 
uncles or aunts got the remainder. The same rule is applicable 
to the sons of maternal aunts.* » 

CLXI. When two causes of inheritance comlnnc in the 
same heir, lie inherits by virtue of both, if one of them docs 
not counteract or impede the operation of tho other (g^).* . 


Annotations. 

clxL A more simple and obvious example occurs in supposing any 
person whom we shall name Zayid to have a balf-brotbcr by the father's 
side, and half-sister by the mother's, and these two to intermarry, in 
ll 

♦ JSfiardya p, 452. 

t ike anUf pp. 244 ^ 215, whore this is fully explained. 
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# 

{q.) As in the case of (there being) a son of a half paternal Luonma 
uncle on the father’s side^ who also is tne son of a half xnatettial 
uncle on the mother’s side or as (in the case of) a son of a Examj^ 
paternal nncle^ who is also the husband j-j-or a daughter of a 
paternal nnclo^ who is also the wife ; — or as (in the case of) a half 
paternal aunt on the father’s* sidc^ who is i^o the half paternal 
aunt on the mother’s side.* 

CLXIT. But if one of the causes is an impediment to the prvn^h. 
“operation of the other, the person (in whom they combine) 
inherits by virtue of the impending cause(r) * 

(r.) As (in the case of there being) the son of a* paternal Example, 
uncle who is also a brother, he inherits by virtue of brother- 
hood alone.* ^ 

CLXIII. When therb is a husband (or wife) with mater^ Principle. 
nal uncles and aunts, or paternal uncles and aunts, the hus* 
band or wife takes the large or full share appointed for 
him or her,t tlio relatives connected by the mother alone 
have their original share of the entire estate by the 
deceased, while the remainder goes to those connected by 
both parenis ; or failing them, to those connected through 
the saipe lather only.* J 


Annotations. 

which eTcni Zayid is manifestlj both paternal and maternal uncle to all 
the offspring of that marriage. — Col. B., Trans., p. 337. 

Every person having two diffijrent relations to the deceased of a nature 
whereof one impedes not the other, does not exclude a person having only 
one relation, provided it be in the same degree ; but the former receives 
two portions of inheritance in virtue of his double title, and the latter has 
olily one portion in virtue of his single relation. This principle is rati- 
fied by unanimous assent without any difierence of opinion, because * ^ 

exclusion from inheritance is founded by law on the disparity of degrees 
in propinquity and distance, and by no means on the unity or plurality 
of relationship.— Col. B., Trans., pp. 336 k 337. 


t 

» 

♦ 8har&ya p. 

t TuU ante, pp. 182 & 188. 
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« 

Limm CLXI V. The rule for the children of maternal nnclee 

and aunts oombining with the husband or wife is the same 

as that for the rmdes and aunts Uiemselves in tiiat combi'* 

Pnmvle. ^ 

• 

Illustration. («.) Thus if there is a husband or wife with sons of maternal 
uncles and also with sous of paternal uncles, the liusband or 
wife takes his or her appointed (full) share, and the sons of 
matomal uncles have a third of tho original estate, while the 
remainder passes to the sous of tho paternal uncles.* 


AI7N0TATI0NS. 

cbt— clxiv. In short, the rule of preference in 8 uccc<< 9 ion by proximity 
of degree has a uniform influence olrer this description of heirs, their 
children and children's children ad with one only exception, 

which the general assent of all our tloctors has ratified and con(irmc<l, 
nix., that the son of a paternal full uncle excludes a paternal half uncle 
only of the deceased, and takes ibe whole inheritance preferably to the 
latter^lthough nearer in degree, it the snccession should bo limited to 
these two ; and it is in virtue of this exception that, had the Prophet of 
God, ou whom and his posterity be blessing and peace, left no issue at 
the period of his dissolution, his whole succession must by law have 
devolved on the Commander of the Faithful, AH, on whom be the bless- 
ing of God, in preference to, and complete exclusion of, Abhdn ; for Abti 
Tdlib was the ihll brother Abdullah, both by tl»t father's and^^iothcr's 
side, and consequently his son, the Commander of the Faithful, although 
more remote in degree, must have excluded Abhds, half uncle of the 
Prophet, as being brother to Abdallah by the father's side only.— 
Col. B., Trans., pp. 929 & 930. 


iSharaya uUMdm, pp. 152 A: 453. 



LECTURE IX. 


ON THE SUCCESSION OP SPOUSES TO BACH OTHER, AND 
OP THE IMAM,— ON ACKNOWLEDGMENT OP RELA- 
TIONSHIP,— ESTABLISHMENT OP DESCENT OE CON- 
SANGUINITY,— AND ON ILLEGITIMATE CHILDREN. 


On tlie Succesaion of Spousies to each othqr. 

One of tlio causes which operate in law as a title to 
succession is marriage, by virtue of which a surviving 
husband or witc enjoys a dchnito and fixed share of the 
doc(‘ased spouse’s inhoritanco ; nor can either of them bo 
excluded from that share by any heir whatsoever; but, 
on the contrary, ho or she inherits with every dass and 
description of heirs, wliethcr by consanguinity oj. patron- 
age * Thus a husband or wife (as the case may be) nas his 
or her appointed share of inheritance in every possible 
situation, and after allotment of his or her share, the 
remainder of the estate*dosconds to the other heir or heirs, 
if any, whether by consanguinity or patronage. 

CtXV. The reciprocal right of inheritaifce of/w«c(pfe. 
the married couple is grounded upon their mamage 
being a permanent one. Hence, in a temporary 
maiTiage none of them inherits from the other, 
unless there was a condition (to inherit). This is 


^NNOTA.TIONS* 

• clxT. The husband and inherit from each other though their 
marriage maj not have been consummated, unless the marriage iisas 
contracted during illness. — Irshad. 


* This ifl by imanimous assent agreeably to the word of Almighty God ; 
“ And for you is the half of what your wives shall leave if they have no 
issue ; but if they have issue, then yc shall have a fourth piurt of what 
they leave after the legacies they may bemieath and payment of their 
debts. They also riiall inherit the fourth of what ye shall leave in case yo 
have no issue ; but if yo havo issue, then the^^hall receive an eighth pi^ 
of your inheritance, after the legacies ye may vioqueath and payment of 
your debts.*^ — Kwrdr^, Vide p. 78 of Lecture 11, delivered in ld73. 
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*'®cTOwt the apwoved opinion. — ^Rouzat ul-Ahkam, p. 38.-— 
Vide Temporary Marriage and Shaiaya ul-Islim, 

p. 282. 

Prine^ CLXVI. A Vife inherits (from her husband) if 
she was under his control, * though he did not con- 
summate marriage with her.* < 

Consummation of nuu'riage is hot a condition (of inherit- 
ability), unless tho husband was sick at the time of the' 
contract, and died of that sickness. — ^Rouzat ul-Ahkam, 
p. 38. Hence, — 

Prinnpu. CLXVII. The marriage contracted by a sick 
man is dependent upon consummation. So that if 
be died of that illness without having consummated 
(the marriage), the contract is void, and the woman 
has no right to dower, nor to inheritance.* 


Annotations. 

clxvli. It is a prevalent opinion amongst all our doctors that mar- 
riage contracted in sickness or upon doatk-bed docs not fousid a title 
to inheritance in the widow ; that death-bed divorce, on tbe other hand, 
does not operate to her exclusion; and, further, tnat temporary 
marriages, or contracts of Mutad, by no means establish a title tojiucccs- 
sion in cither of the parties. — Col. B., Trans., p. 339. , Vide^ however, 
Temporary Marriage. 

If a sick man contract marriage with a woman, whether Lis distemper be 
dangerous or otherwise, and die of that distemper, without intervenieut 
recovery or convalescence, previous also to consummation of his nuptials, 
nneh contract of marriage is thereby null ; •or, in other words, is not con- 
sidered to be established in law, until consummation, or recovery of the 
husband from that disease with which be afHicted at tbe time. It 
follows that in this case there can be no title of inheritance between thoi 
pajttics, no dower even incumbent on the husband, and that tbe woman is 
not bound to observe an iddat^ or term of probation. This law of annul- 
ment of contracts entered into by parties legally qualified to contracti 
without divorce or voluntary dissolntion, may certainly at first sight 
appear irreconcilable, but all objection and doubt are removed necessa- 
rily by a reference to those authentic proofs of their nullity, already 
detailed in the Book of Marfiagc.-^-Col. B., Trans., p. 340. 

/ 

* Shardya p. 4G3, 

I 
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On the other hand^ — Libctcr* 

CLXVIII. If a sick man (who married in that — 1 

state) died after consummation, or if he recovered 
of that illness, and died of anothei^, then the mar- 
riage contract would, doubtless, be valid and effec- 
^tive, and the results thereof,* — (viz,) dower, inherit- 
Vbility, and iddat^mll ensue, — ^Kouzat ul-Ahkam, 

• p. 38. 

CLXIX. If the married woman died before her Principle. 
sick husband as well as before consummation of 
maiTiage, then the approved opinion is that inherit- 
ability will ensue, though some of the doctors have 
doubted it. — Rouzat .ul-Ahkam, p. 38. Further, — 

OLXX. If a woman on her death-bed, or whilst afflicted PrindpU. 
with any distemper, should contract hcisclf in marriage to 
a man in health at the time, Cut who dies withoot con- 
summation, and slie thus survives him, tho -^contract is 
perfectly valid according to the best authority, and tho 
right of inlieritancc fully established. — Col. B., Trans., p. Stt. 

Annota.tions. 

clxYiii. If, on the other hand, the coutracUng party should di^ of any 
other complaint, or of that same distemper after interveuient recovery, 
or afler consumtnation of his marriage, the contract is, in tbis case, valid 
and binding ; consequently tho right of succcRsioii is fully established 
beyond the possibility of doubt by reason of the absolute and compre- 
bensive sense of the sacred text already quoted, and the particular 
traditions establishing, in tliis^cuse, the validity of contract which were 
formerly referred to in treating of marriage. — Col. B., Trans., p. 340 
clxix. If, again, the woman should die previous to consummation of 
the marriage with a man who* was sick at the period of contract, and 
Notwithstanding survives her, his right of inheritance is liable to difficulty 
and doubt, arising, on the one band, from tho validity of contract,* 
which, if allowed, gives room for the application of the sacred text ; and^ 
on tho other, from a consideration tliat its validity is suspended upon 
recovery, or consummation of tho husband, neither of which is' in this 
case established. The first suggestion, however, appears the stronger, 
as, from the husband's survival, in whose ^rior death alone, without 
consummation or recovery, the objection to validity of contract could in 
such cases occur, there appears full ground iftr the application of tho 
sacred text regarding inheritance by marriage.— Col. B., Trans., p. 340. 
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IX. 

PriMi^le. 


This (i.e., tiho above) doctrino, both tiio Allamah and 
Marjgnr have approved. — Ibid. 

GLXXI. If a woman was irrevocably divorced 
by her husband^during his illness, she will never- 
theless continue to be bis heiress, till one year, pro- 
vided the husband did hot get well in the meantime, 
and the woman did not mbriy linother husband. 
This rule, however, is ai>plicable to the inheritability 
of the woman alone; consequently, if the woman 
died within one year, her husband will not inherit 
from her. — Kouzat ul-Ahkam, p. 38. 


Annotations. 

clzxi. If a husband divorce bis wife upon death-bed, or whilst 
afflicted by any distemper, of which, without interveuient recovery, he 
afterwards dies, such divorce has no operation in law to deprive the 
widow jfhcuE'qht of succession, unless a full year shall have elapsed 
from the date thereof until his death, or that she herself in the meantime 
have married another. on the contrary, the husband survive a full 
year from the date of divorce, or recover ^*f that distemper, and after- 
wards die witbiu a year, or the widow herself has during his illness 
taken another husband : in each and all of these cases, she has no title 
whatever to inherit any part of his property. — Col. H., Trans., p<>^41. 

clxxi. If a man divorce his wife whilst in oickne&s, hhe is still con* 
sidered as having a right to inherit whiht he continues in that sickness, 
even after her iddai has elapsed, should he not recover therefrom.” The 
reporter thus proceeds : I inquired what if his distemper should be 
prolonged ? He replied, * She inherits although it should last for a 
year ;* ” or, as this answer ha*^ beeu conveyed by another reporter, “ She 
inherits if he should die of that distemper during the iudiicnce of which 
he divorced her without iuterveniciit convalescence.” A further judg- 
ment of the same Imdm is recorded by Ahdul Ralimdn Ibnu, IlajjdJ upon 
tte question of death-bed divorce to the following effect : “ Should the 
husband die of that disease, and the woman have continued single, she 
enjoys her share of his succesMon; but should she marry another person, 
as this elcarly demonstrates her satisfaction at what he has done, she can 
have no claim to inheritance.” This decision is reported by Samaa in 
a manner somewhat differin|; from the above, trzj., She inherits as long 
as she continues in her Uld^i (t.e., docs not marry any other) ; and if he 
has divorced her with an mtention to injure her by depriving her of this 
title, bhe inherits although he should survive a full year ; but if beydnd 
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CLXXII. In the inheritabilitj of the husband 
and wife, it is a condition that the marriase should — • 

subsist really or constructively. — Ro;izat m-Ahkim, priM^ 
p. 39. Hence, — ’ 

CLXXIII. When a woman is irrevocably divorced or Priae^ 
separated (a), she doM not inherit (from her husband^, nor 
docs the husband in^rit* (from her), though she be in her 
Udat.f 

(a.) Aa a woman who is divorced thrice or before consumma- 
tion, or when passed child-bearing, or not in the ago o£ menstru- 
ation, or who is released by Khufd, Mvhdral, or is in her iddai 
after connection under a semblance of right, or after can- 
cellation.* 

CLXXIV. A husband inherits from (his) wife/wiwipto- 
though she should have been revocably divorced, 
and their mutual right of inheritance subsists, if one 
of them died during iddat^ the woman still being 
within the meaning of “ a wife.”* 


, Xkrotatiorb. 

this time even a single day, she has no longer, in any event, a claim to 
inheritance/' In another report it is expressed that the following ques- 
tion wa^articularly put to the Imdm: What is the longest term of 
sickness during which the right of a divorced wife to inherit may be 
preserved ? " And this answer is recorded : That the husband shall 
continue ill thereof until he dies, and that within a year." — Col. B., 
Trans., p, 342. 

clxxii, clxxiii. The woman divorced irrevocably cannot inherit (from 
her husband), though she be in her iddat, nor can the man so divorcing 
inherit from her. Consequently, the woman who was divorced by her 
husband before consummation, or who was past child-bearing, or who 
was thrice divorced, does not inherit (from her husband). — Rouzat ul- 
Ahkam, p. 39. 

clxxiii, olxxiv. In like manner, they inherit from each other even if 
there was a revocable divorce, provided one of them died within the 
iddat But there is no right of inheritance in the absolute or irrevoca- 
ble divorce. — Irshid. 

& 

* Shardya ul-lsldm^ p. 453^ 
f Rmzat p. 39. 

% K 1 
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Licotubb 

XX. 

Prino^lik, 


Principle, 

Principle, 

Prineipk. 


According to the ordinance of the Kur&n , — 

CLXXY. The share of the husband (in the property 
left by his decea&ied wife) is of two kinds : viz., large and 
small; the large share is a moiety ; and the small, a fourth. 
He gets a moiety in the case of the deceased having left no 
child (how low soever) of her own, and a fourth in the 
case of her leaving a child, male-or fe4lale, begotten by him, 
or by another husband, — Kouzat ul-Ahkam, pp. 39, 40. « 

In like manner, — 

CLXXVI. The wife’s or widow’s share is also of two 
kinds (lai-ge and small). Her largo share is a fourth, and 
her small share is an eighth. She gets the large share when 
there is no child, how low soci^er, of her deoease<l husband; 
and the small share when such exists. — Ibid, 

CLXX VII. If there be several widows, they collectively 
take the wife’s portion — fourth or an eighth (as the case 
m^ be), and divide the same equally amongst themselves. 

CLXXVIIl. When a man has divorced one out of four 
wives, and married another, then a- doubt apydies in general 


. Annotations. 

The woman revocablj divorced is construct’ /ely the wife* of the 
divorcer so long as she has not completed the Kouzat ul- 

Ahkam, p. 38. 

clxxT, clxxvi. When a deceased person has left no child or child's 
child how low soever, the husband (of the deceased) gets a half, and (in 
the case of the deceased's being a maU) the wife gets a fourth ; but if 
the deceased has left no child (or child's child), a fourth goes to the 
husband, and an eighth to the wife. — Irsl^thd. 

clxxvi, clxxvii. If the deceased left no child, a fourth goes to his 
widow ; and if there be more than one widow, they, in that case, share 
it equally . — Sharkya ul-Isl&m, p. 453. 

Bat if the deceased has left a child, then an eighth goes to his widow. 
If there is more than cue widow, the same (eighth) devolves equally 
among them, nothing being added thereto (t.s., to the eighth). — Ibid. 

If there are several wires or widows, all of them share equally the 
fourth or eighth (as the case may be).*-Irsh&d. 

clxxviii. If a man hif^ng four wives divorces one of them, and mar- 
ries a fifth wife, after expiration of the (term of) iddat in a revocable 
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to those previously married, and a fourth of an o^hth goes 
to the last married (wife) in the case of there being a child 
(of the deceased), and the remainder of the eighth is equally 
divided among tlie four.* And in the jcase of no child 
being loft by the man,' a fourth of a fourth goes to the wife 
last married, and the remainder of the fourth goes equally 
to the four wives previously married.* 


JjBcnvs* 

IX. 


• CLXXIX. When a girl under puberty is given 
in marriage by her father or paternal grandfather, 
her husband inherits from her, and she inherits from 
him.* * 


CLXXX. So also, if tjvo minors are married (to rrme^u. 
each other) by their fathers or paternal grandfathers, 
they inherit from each other.* 

CLXXXI. But if they (Jihe minors) were con- Prmev^ 
tracted in marriage by per.son8 other than their 
fathers and paternal grandfathers, the* contract 
remains in suspense till assented to by the spouses 
themsplves upon arr^al at puberty aud discretion ; 
and if one of them should die before such assent 
(should have been given), the contract would be; void 
aud there would be no right of inheritance.* 


Annotations, 

divorce, or during the iddat in an irrevocable divorce, and afterwards 
dies, and there arises a doubt i||^ to which of the four wives was divorced, 
then the wife married last will get a fourth of an eighth of the property 
in the case of there being a child, or a fourth of a fourth in the case of ^ 
there being no child of the tioceased ; and what remains of the wife's 
j^rtion will be divided equally among the four wives to all of whom a 
doubt was attached though one of them was divorced. So it is in tLe * 
Nass or Hadis , — ftouzat ul-Ahkara, p. 43. 

If such doubt attaches to one of two wives, then it is a vexata quaestio^ 
as the JVossf respects four wives, consequently, it would be better if a 
compromise were effected. — Ihid, 


* Sharaya « A Jsldm, p. 46?, 
i The Kurdn or Hadis, 
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Lbctubb 

IX. 

PrwapU* 

Principle* 

Principle, 

Principle* 

Principle, 

Principle, 


CL XXXII. The same would be the result if oue 
of them attained puberty and then assented (to the 
marriage), an^ the other died before attaining 
puberty.* 

CLXXXIII. But if the one who assented should 
die, the share of the other, ought to be separated 
from the rest of the deceased’s estate, and kept witlv 
the survivor; and if on attaining puberty, he or she 
should reject the marriage, the contract would be 
void, and the party would ^ave no right to inherit.* 

CLXXXIV. If, on the other hand, the marriage is 
assented to, the same would .he valid ; the party, however, 
must be sworn to state that the assent has not been from 
greed to inherit * 

CLXXXV. The husband inherits all (kinds of) 
the property of his wife ; so does the wife or widow 
if she has a child by the deceased, or child’s child. — 
Irsbad. 

When a wife or widow has had p child (bom of her own 
womb) by the deceased, she inherita out of all tliat he has 
left,* But, — 

CLXXXVI. If there is no (such) cliild, shc^-takes 
nothing out of the (deceased’s) land (ara), but her 


Ak NOTATIONS. 

gIxxxtL If the widow has no such child, she does not inherit Icaid^ 
but gets the value of buildings, trees, anjd also of household effects. — 
Irshad. 

* According to most of our doctors, the wife or widow does not inherit 
land and uAdr, — neither the property itself, nor the value thereof ; 
but she gets the value of the edifices and household efiects (such as are 
*not fixtures), though she is not entitled to get the things themselves.-— 
MafKitih. 

Most of the modern lawyers apply the above rule to the wife or 
widow *who has no child (by her deceased husband). It would, there- 
fore, be better to take it in this sense, (more especially) as it accords 
with the opinion of the Al2kmah.— 

C — 

I * Shardya p. 453. 
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share of the household effects (^dldt)^ and buildings LacrrvRa 
is to be given to her (a).* 

(a. ) It has beoa said, however, that she is to be excluded 
from nothing except theqnans^ons and dwellii^; while Murtaz^, 
may God be gracious to him ! has expressed a third opinion to 
the effect that the land should be valued, and her share of the 
value assigned to her. But the first opinion is best founded on 
(traditional) authority.* 

CLXXXVII. If a woman dies leaving her hus- Prmapu. 
band, and no other heir except the Imdm^ then the 
husband takes his appointed share, which is' a half, 
and the other half also reverts to him, — he having in 
this case a residuarj^ titles to the remainder.- , It is 
otherwise in the case of a husband dying or leav- 
ing no heir except his wife and the Imam, as she 
then receives only her appointed share, viz., a 
fourth, and the remaining three-fourths go to the 
Imam , — a widow having no residuary title in* any 
situation whatever.f And, — 

• 

^ 

Aknotations$. 

clxxxvii. Such, at least, is the most common and prevalent doctrine, 
which, further, the two Shaiks,X as well as Sayyid Murtazd, have 
declared to be incontestable, by reason of an authentic tradition related 
by Ahu Basir in these words : 1 was present with the Tmdm Jadfar 

Saddih when he assembled the people to prayer, and was informed of a 
woman's decease, who had left her husband, and no other heir, lie 
replied, * The property goes |ill to her husband.' ” And another deci- 
sion of the same Irndm, in the case of a woman who left her husband, 
and no other relations known, oiz.^ The succession is for the husband 
entirely as well as severaf other authentic documents to a similar 
ciTect.— >Gol. B., Trans., p. 339. ^ 

According to the most prevalent opinion, and to a positive judgment ^ 
of the Imdrn Muhammad on whom be peace, quoted by Muham- 

mad Ibau Muslim, in the instance of a man who died leaving only his 
widow, to this eifect : She receives only a fourth part, and the^residue 

5 

Skardya ul-Isldm, p. 453. B. Dig., Pari II, p 295. 
t 8«o ante, pp. 224 tc 225. ^ 

X That in. Shaikh Abii Jaafar Tibi and Shaikh Mufid, 
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LKcrruKK 

IX. 

Principle, 

Principle, 


CLXXXVIII. If there be an heir between the husband 
or widow axid the Ivn&m, then the property remaining after 
allotment of the ap^muted share of the husband or widow, 
goes to such heirfdone.* 

On the Frt/df Imnmat, or Bucceaaion 

of the hndni. , 

• 

CLXXXIX. The whole property of the persoit 
who leaves no other heir of any description what- 
ever, goes to his Imam; hut if the deceased has 
left a widow, then the property remaining after she 
has received her specific share (which is ‘a quarter) 
goes fo the Imam.X , 


Annotations. 

goes to the To the ^ino purport are several other authentic 

documents.— Col. B., Trans., p. 339. 

WSen a person leaves no cousanguinous heir, nor an heir for special 
cause, except a wife, a part of the iuheritanco goes to the 
Irsh^. 

clzxxviii, clxxxix. When there is no surety for offences, iholmdm is 
the heir of the person who has no (other) heir, and this is the third kind 
of raM.— Shariiya ul-Islam, p. 456. ^ 

clxxxix. The Imdm is an heir when there is no (other) heir by con- 
sanguinity or for special cause, except a widow, who participates with 
him in the inheritance and takes her large share. — Rouzat ul-Ahkam, 
p. 50. 

The last species of oaZJ, or legal title to inheritance thereby, is that 
enjoyed by the Irndm^ in virtue whereof, ilf a person die leaving no heirs 
by consanguinity, no husband or widow, with the provisions and restric- 
tions already quoted respecting the latter,*^ no emancipator and no surety 

* See ante, pp. 221 & 226. 

t Vald is a term of various applications, but signifies, in this {ilacc. tho 
connection of one of two {icrsons with the other, produced, byeman- 
oLpation from slavery ; second, by responsibibty of onmcH, —observing, how- 
ever, the order of succession ; and, ihtrdhj^ upon failure of these descrip- 
tions, bestowing a title of succession upon the Jtmm, or public treasury at 
his disposal, who xs by law Che heir of every person <Iocea8cd having no 
hfir besides, and this m^ be considered in tho third class or degree of 
HuoceHfdon by raZd.— OoL I5., Trans., pp. 346 & 846. Bee ante, p. 177. 

% Sec ante, pp. 176 177. 

I 
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CXC- If then the Imam be present, the property 
(left by the deceased) goes to him to do with it — ^ 
as he pleases (d).* % ^ principh* 

(a,) Al% on whom Be peaec, used to give the property to the 
poor and indigent (of the dcceaHod’'8) city or village, f and to the 
Wak and infirm among his (the deceased’s) neighbours.* 

There are, however, different opinions as to how the 
property, which thus devolves on the Imam, in his absence, 
should be dealt with. ^ 

The author of the l^hardya vl-Mam says,— “If the 
Imam is absent, the pi'opciiiy is to be distributed among 
the })oor and indigent, and not to bo given up or surren- 
dered to any but to a righteous Sultan or ruler,. except 
under fear or actual compulsion 

Annotations. 

for fines, the property, or inheritance, of snch person is by law entirely 
vested in the Irndm, who is, in other words, the sole heir of.every person 
deceased leaving no individual member of any of the foregoing classes. 

This principle is estabLished, according to the Shaikh^ as well by uni- 
vorsal absent as by an autheiitrx: tradition of the hndm Muhammad Bdhir^ 
on whom be peace, quoted by Bur id Ajdli in these words : — If a per- 
son should not have engaged in a contract of clientage with any believer 
previous to his death, the inheritance of such person is vested in the 
high priest of {ho Faithful,** that is, the Bndm ; to which effect there 
are many other traditions generally known. — Col. B., Trans., p. 362. 

cxc, czei. If the Imdm be visible or present, the property may be 
applied to any purpose that he i)1eases. The Commander of the Faithfhl 
(t.e., Alt) used to distribute it by way of alms among the poor of the 
town and the weak and infirm neighbours (of the deceased). — Irshad. 

With respect to the appIicM;ioQ of this fund, during the absence of the 
Jmdm, the doctrine of Muhakkik in his Shard^a, as well as of most other 
lawyers, prescribes its partition amongst the poor and indigent of 9 ur 
seCit, by reason of the impossibility to deliver it to him, upon whom be 
blessing and peace, and consequently the preferable title of his indigent 
posterity and followers to enjoy it, in the same manner as they enjoy his 
fifth of spoils taken in battle, of wines, and various other subjects with 
which this right is connected.— Col. B., Trans , p. 363. 


* Slhardya uU/jildm, p. 4tJ8, 

t Arab ** Baladr 

1 
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Lvotubr 

IX. 

Principle, 


Principle. 

Principle, 

Example 


The author of the IrshM is of the same opinion. He 
says,— “If the Imam be absent, the property should be 
distributed among the poor and beggars, and it should not 
bo given to a tyrant, Except under fear.” — Irshad. 

CXCI. The most approved opinion, however, 
is, that the property thus vested in the Imam 
should, while he is absent, be distributed among the 
Sayyids,^ who are his descendants, — preference,* 
nevertheless, being given to such of them as are poor 
and indigent.’*^ 

On the (ichioivlcdgmcnt of Rdaiiomhip establishing 
Heritable Right. 

CXCIL The acknowledgment of a young child^s 
descent is not established unless its childsliip be 
possible, the child acknowledged be unknown, and 
there be none to dispute it.f 

With respect to this (acknowledgment) there are three 
conditions {viz ) : — 

CXCIII. If it be impossible (for the acknowledger) to be 
the child’s j)arent, the acknowledgment is null (l).t 

As when the perisou acknowlodijod is older than the acknow- 
ledger^ or his equal in age, or only so much younger than he, 
that the difference between their ages is less than is usual* in the 
birth of such child ; or where one should acknowledge the child 
of a woman to be his, when there has been between them (that 
IS the acknowledger and woman ) such distance as to preclude his 
having access to her during the age of such child.'!' 


Annotations. 

cxciii. With respect, again, to the case of parents and their infant 
children, reciprocal acknowledgment is not required by law to establish 
the right of succession, but, on the contrary, the simple declaration of 
'the parent, or adoption of the child as his own, is perfectly sufficient to 
establish inheritance betwixt them, as has already been fully explained 
in treating of the acknowledgment of parentage, and there is no distinc- 
tion upon this point betwixt a father and mother, os a majority of our 
doctors have decided.— Col. B., Trans., p. 377. 


* Vide JRouzaf nt-Ahkdm, pp. 60 k 51. 
f Sharpy a p. 376, 
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CXCIV, In like manner, if the child be of known Lkotvrs 
parentage, the acknowledgment cannot be accepted (2). 

So «dso if any one should dispute (with the acknowledger) principle* 


Annotations, 

cxciii, cxciv-. If, however, tlie acknowledging parties should be 
generally known as not related to each other by the tie, whether of 
blood or affinity, which they allege, such acknowledgment catiuot in law 
be received, as, obviously in this case, tending to affect the rights of 
third pai’ties ; for the title of succession is established by law In the 
known hoirs of the acknowledger, and his simple confession in favor 
of another, as tending to exclude these, or at least to ibtroduce a sharer 
in their rights, cannot be received \fitiiout proof, althougli verified by 
the person in whoso favor itis made. — Col. B., Traus., p. 376. 

And here, as an appendage to the legal causes of succession by birth 
and affinity, wc observe the mutual acknoivledgmcat of two persons with 
respect to each other of a relationship establishing the right of ‘nberit- 
ance, provided both these persons be of unknown parcnt&ge and* con- 
nections. Thus, if two persons mutual^|||^ecoguize each other by the 
titles, for example, of father vid sou, or any other founding a claim to 
successioh, who are not knowA to the contrary, they are by law acknow- 
ledged as llic heira of each other, nor can either be called upon to prove 
the truth of his confession, because the right is confined to tlieimelves, 
and there is no person to oppose it, as well as by the saying of him, on 
whom be peace, “ Ackiiowleilginents of sane people are valid and bind- 
ing as to theiUNclves." Further, it is related by Abdur^Rahmdn Ibnn 
Jltjjdj BijUy that be asked the Imdm Jadfar JSuddiky upon whom be 
peace, respecting a woman brought prisoner from her own country, 
and with her an infant child whom .she called her son ; and a man also 
a prisoner, who, meeting by accident with his brother, recognixed him 
by that title, and they both kt^w each other, but neither could adduce 
ajiy proof of their relationship except this mutual acknowledgment, 'i'hc 
reporter thus proceeds, — “ The Imdm inquired of roe my own opiuion^of 
these cases; I observed that the parties could not inherit from each* 
other as having no proof of their relationship from being born in a 
foreign country. lie exclaimed, * Almighty God I if a mother has 
brought with her into captivity a son or a daughter, whom sHc con- 
stantly acknowledges as sucli, or when a man recognizes his brother, 
and they both being of sane mind continue toVcknowlcdge the relations, 
surely they must be considered the lawful heirs of each other.*— Col, B., 
Trans., pp. 375 & 376. * 

I h 1 
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LBmTRB in respect of the childship of the child, the acknowledg- 
L ment cannot bo accepted without proof (3).* 

FriucipU. eXCV. No regard is to be paid to the assent of 
a young child.* 

But should not some regard be had to the assent of the acknow- 
ledged }>erBon wlicn adult in age ? Apparently not, as is in the 
Nihnyali. It is otherwise in the Mahsui^ which is most agreeable 
to tlie general principles of the law.* So, — 

Principle. CXCVL If thc adult should deny the parentage 
(nasali), it is not established.* 

Principle, ■ CXCVII. The descent of anj'^ other than a child 
cannot be established without the assent or concur- 
rence of the person acknowledged.* 

Principle. CXCVIII. Wlicn the acknowledgment is in favor 
of any other than a child of the loins, and the 
acknowledger has no other heirs, and thc person 
acknowledged has HjBsented to the truth of tho 


Annotations. 

cxoviii. This right of inberitaftce by mutual acknowledgment, except 
in the instance of parent and child, is invariably rcstrictect to thc 
acknowledging parties themselves, and does by no means, according to 
the most prevalent opinion, descend to their heirs, unless the latter 
should also verify and avow thc connection. Thus, if a person declare 
another U) be her bi other, who on his part also avows the relationship, and 
they are not known to the contrary, the right of iiiheri lance is thereby 
established betwixt them as to each other, but does not extend to thc 
others, brothers, for example, of either, nor to any relations besides. It 
is otherwise with respect to parents and children. If one person acknow- 
ledires himself thc father of another, who verifies and avows the filial 
' tie, these arc not only by law the heirs of each other, but this right also 
extends to all the heirs or debcendauis of both. This distinction betwixt 
thc two cases, however, is founded upon a principle whereof thc grounds 
arc by*no means obvious ; and the various objections thereto may be 
seen at large with their answers in their proper place.— Col. B., Trans., 
p. 377. 


* Shardya nl-Mdm, p, 376. 
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acknowledgment, they inherit from each other ; this, 
however, is not to affect the rights of others than — 
themselves.* 

CXCIX. If the. acknowledger has any known Principle. 
heirs, his acknowledgment of nasah is not to be 
accepted,* 

« 

, CC* When a person has acknowledged a young PrindpU. 
child (as his offspring), and the nasab is established, 
hut is subsequently denied by the child on his 
attaining puberty, no regard can be had .to his 
denial, because tlie nasab had alixjady been estab- 
lished previous thereto.* , 

COI. When the child'* of a deceased person has acknow^ Princtpie. 
lodged another to be his cliild, and the two then concur 
in acknowledging a third, the of the third is 

established, provided that the twolfirst are just and riiditeous 
persons; but if the third should deny the itecond^ the 
'iiamb of the second would not be estalJishecf, and the 
third would take half the estate, the first, a third, and the 
second ^ sixth, being the complement of the share of the 
first* 

cell. If. again, the two (first) were of known 'nasab, PdneipUt, 
and slTould liotli a(*kn<)wledge the third, his na^uh would be 
established, provided the two were just and righteous 
ptTHons ; and tlioiigli the third should deny (the numb of), 
either of the otlier two, no regard should be had to his 
denial, and the estate ol* the deceased must bo divided 
among them (all) in tliirtV^.* 

CCIIL If a deceased person has left brothers and Principle, 
a widow, and the widow acknowledges a child to be 
his, her share of the estate is only an eightit ; and if 
tlie brothers should verity her acknowledgment, (tffe» 
whole of) the remainder would go to the child, aud 
not to the brothers.* 

CCIV. In like manner, every one who is in apjiearance Principle. 
an heir, and acknowle<lgea another person to be nearer (to 


Mdidpa uUMdnif p, 37C • 
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LvoriiKK the deceased) than himself, must surrender to such person 
* the whole of whatever may bo in his hands (that belonged 
to the deceased). But if the, person acknowledged bo equal 
in degree to himself, ho has only to surrondcr out of his 
own share a duo pi'oportion for the share of the person so 
acknowledged. But if tho brothers (in the supposed case) 
should deny the j)ei'son (acknowledged by the wife), 
threo-fonrths of tho propert,y would go to thorn, ouo-oighth 
to tho wife, and the roioaiudcr of her sliare to the child.* 

CCV. When a youth {sabi) of unknown descent 
(ttasab) has died, and a person acknowledges him to 
have been his son, the nasab is established, whether 
he wore of tender age or more advanced (kabir), and 
whether he has left any ])roperty or not. Accord- 
ingly his inhei'itance lielongs to the acknowledger; 
and the case is not affected by any suspicion that 
may attach to his motives in such a circuinsttuice as 
it would ‘be if the person were alive and had pro- 
perty.* 

rrmupie CCVI. lu thc caso of a decca'jod person tho absenfeo of 
assent is of no importance, even though ho wnv adult ; for 
(being dead) ho comes within thc meaning of the caso of a 
little cliild.* 

So also, — 

prmetpu. CCVII. If a pcrson should acknowledge an insane 
person, to be his son, the absence of his a.sseiit is of 
no consequence, as no regard can he had to the 
words uttered by a person in such a state.* 

Principle. COVIII. When a female slavb has home a child, and 
her master acknowledges the child to be liis, it is attached 
• (Slhliated) to him, and a<ljndged to be free, provided that 
the woman has no husband.* 

Principle. CCIX, And if a man should acknowledge as his son 
the diild of one of his slaves, particularizing thc child, he 
is (in like manner) to be affiliated tu him * (the acknow- 
ledger). ,* 


— I 

Sharaya ul-ltldm, p. 37G. 
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And if another of bis slaves should allege that it was her 
child which he acknowledged, the question is to be deter- 
mined by the word and oath of the acknowledger.* 

If, however, the man should die without particularizingthe 
child, tho Sltaikh has said lhat the heir should specify some 
one in particular, and that, if he should refuse to do so, the 
question must be determined by lots. But it were better 
, to say that i*ecours(* sliould bci had to lots (absolutely with- 
out any such distinction) wlien the acknowledger himself 
has died without particularizing the child.* 

C<'’X. If a person having three children by a slave 
girl should acknowledge one of them to be his son, then 
whichever of them he may ijarticularize as tho onp intended 
would be free, and thejothers would remain slaves; and if 
there should be any doubt as to tlie individual particularized, 
or the acknowledger should die without particularizing him, 
tho individual must be determiyed by casting lots.* 

CCXL The na.sab or descent cannat be jestab- 
lislied except by the testimony of two just or 
righteous men. It, is not also established by the 
testimony of one and two women according to 
the most approved opinion. Nor can it be estab- 
lislkfid by the testimony of one man on oath, ftor by 
the testimony of two profligates, even though they 
should be heirs* (to tho deceased). 

CCXII. If two brothers, being just persons, 
should testify to another being a son of the deceased, 
his descent and right to inheritance would be estab- 
lished ; but there wo^uld be no reciprocity herein.* 

► CCXIII. But if the brothers arc profligates, the descent 
would not be established, though ho would btiU have a Mg]jt 
to inheritance in preference to them.* 

C'.'JXIV. If a pei'son should acknowledge two heirs (of a 
deceased person) preferable to himself, and each .of them 
assent for himself, their deseent would not be established, 
tho right to inherit would, howevea^ be established (in their 


* 


SMrdya p. 3 
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favor), and he must surrender to them whatever may have 
been in his hands ; and though they should mutually deny 
as between themselves (that is, though each deny the right 
of another), no regjird is to be had to their denial.* 

COXV. If a person should acknowledge an heir prefer- 
able to himself, and then acknowledge another preferable 
to them both, then if the person, first acknowledged should 
assent to, or confirm, the same (i.e., the latter acknowledg- 
ment), the property (left by the deceased) must be surren- * 
dered to tlie i)erson acknowledged in the second instance.* 
But if he (the person first acknowledged) should negative 
the second acknowledgment, the property must be surren- 
dered to the person first acknowle<lged ; and the acknow- 
ledger would become a debtonto the person acknowledged 
in the second instance.* 

CCXVT. Where the person acknowledged in the second 
instance is equal in dcgi*ee to the person lirst acknowledged, 
aud the latter does not verify the second acknowledgment, 
the acknowledger must make over to ilu' person acknow- 
ledged in the second instance a similar half of that which 
was obtained by the first.* ^ 

If a person should acknowledge another as the huhband 
of a deceased woman who lias left a child, he must give uji 
a fourth of his own share, or must give a half, if thcjgc be 
no child, to the poi'son so acknowli^dgod ; and if lu^ should 
then acknowledge another liusband, the acknowledgment 
could not be accejited.* 

If a person should acknowledge a woman to be the 
widow of one deceased, who has left a child, he should give 
up to her one-eighth of whatever may have i*einaincd in his 
hands, or a fourth, in the case of there being no child, but 
if he should then acknowledge another (to be so), ho 
becomes a debtor to tbo latter for a similar half of the 

E ortion of the first, in case the second acknowledgiucnt 
e negatived by the fii-st (woman). And if he should 
acknowledge a tliird, ho must give her a third of the 
(wife's), share ; in like manner, if he should acknowledge a 
fourth, lie must give her a fourth of the wife's share ; and 
even if he acknt)wledg^ a fifth, and one of the first (four) 

^ 

♦ Shar^ya uUIsldm* pp. 370 & 377. 
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should deny it, no regard is to be had to the denial (so far Lkotohb 
as the acknowledger is concerned), but he must be made a 
debtor to the acknowledged for a portion bimilar to that 
which one of them receives.* * * § « 

t 

« 

On Mutual Acknowledgment of Betationship. 

CCXVII. If two persons mutually acknowledge rrindpie. 

‘ each other (as relatives), they inherit from each 

other; and they are not obliged to prove their 

relationship. But if they are generally known to be 

of a namb or descent other than that, (implied in the 

acknowledgment), their words alone cannot be 

accepted. — Shardya ul-IeMm, p. 460. 

% 

On Esfahliehnient of Ett8ab.'\ 

Nasal) (descent or con.san^inity) is established by a 
valid inarriago, or the scmblauce it. It is not established 
by illicit intercourse — Sharaya ul-Mam, p. 360. 

Hence,— 

CGXVITl. All cliildren horn under a contract of 
permanent marriage§ appertain to the husband upon 
three conditions: 1 — Coition; 2 — Lap.se of not less 
than six moiitlis; and 3 — Lapse of not more than 
the longe.st period (a) of gestation (from the time 
of the coition ).J 


Annotations. 

ccxvii. When two porsojis acknowledge cacli other as being mutual 
relatives, they inherit reciprocally without being required to prove 
(their rclatiouKhip). This is inculcated in the HadtSy and herein there 
appears to be no diflcreuce of opinion. — Houzat id-Ahk^m, p. 62. ^ 


* Shardya uhlsldm, p. 377. 

f Lineage, race, family name, whence consanguinity, descent. 

X Shardya nUItildm, pp. 2G(i, 300. 

§ It would seem from wdiat has lieen said at pp. U, 43, that children 
bom under a tcniiwrary contract also belong to the husband. — ^NotO by 
JMr. Ned Bailey, vuU B. Dig , Part XI, p. 60, 
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Although here only the permanent marriage is mentioned, 
yet a child born under a temporary contract of mamage 
seems also to belong to the husband,* inasmuch as that also 
is a valid marriage, and consanguinity (as above stated) is 
established by a ‘valid marriage, whether permanent or 
temporary, t 

(a.) That period is nine months according to the opinion 
most generally received ; but some of the doctors have extended 
it to ten months, and this is (considered to bo) good and correct. ‘ 
Others, again, have gone so far as to extend it to the period of a 
year ; luit their oi)iuion is now exploded and abaudoned.t 

The conditions above mentioned are indispensable. 

So that if there has been no coition with the woman, 
there c^n be no aftiliation of ‘the child (to her Imsband); 
and though such has taken place, yet if the woman be deli- 
vered, at less than six months from its occuiTcnco, of a 
perfect and living child p or if both the parties should concur 
(in declaring) that its birih has haj)peucd at more than 
nine or tcn*uionths from the time of coition; or* if this fact 
can be established by the husband's absence from his wife 
longer than the longest period of gestation, the child (of 
which she has been delivered) ifi not affiliated Ao her 
husband, nor can he lawfully claim it as liis own. But (in 
the ca^e of all those conditions being fimnd) tliougli an 
adulterer should have done wickedly with the wife, y(?i her 
child belongs to her husband, and cannot be i-epudiaied by 
him otherwise than by or imprecation; for an adul- 
terer cannot bo legally the father of a child ; aiul if married 
parties difler as to the fact of coition or the birth of the 
child, a j)refercnco must be given to the word of the husband 
when confirmed by his oath. With coition and expiration 
of the shortest ])eriod of j)regnancy (or delivery just at six 
months from the act), it is unlaMul for the liusband to 
deny his pai’entage on suspicion of the mother’s misconduct/ 
er even though he should know her with certainty to have 
committed adultery ; and if he should <leny her ofispring to 
be his child, its parentage as from him caiuiot be rescinded 


• See the Lecture on temj^rary marriage, whore it will be found that 
the Home author has doclarcu the child bom under a tcmxiorary contract 
of marriage to belong to t^c temporary huBboud, 

f Shardya uUhfdw, 
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in any other way than W going through the process of 
U&n.^ * ^ 


OCXIX. If a man has divorced his wife, who, B&er Princ^k. 
having observed the iddat, has married again ; or, if a man 
has smd his female slaVc *\^o is subsequently enjoyed by 
the purchaser, and the woman (in cither case) gives birth 
to a child at less than six full months (from the divorce or 
sale), the child belongs to the first man (that is, the husband, 
or seller) ; whereas if it is bom at six months or more 
(from these respective dates), it belongs to the second man 
(that is, to the second husband, or the purchaser) • 

eeXX. If a man has divorced his wife, and* she is Principle. 
subsequently enjoyed by another under a semblance of right, 
becomes pregnant, and is deliyered of a child at less than 
six months from the tiipe of the second intercourse, and at 
full six months from her last connection with the repudia- 
tor, the child is to be ascribed to the latter.* 

But if, when there is less than^ix^onths from the inter- 
course with the second husband, and mo^e thaq the 
longest period of gestation from the last intercourse with 
the repudiator, the child is not to be ascribed to either. — 
Sharaya ul-lslam, p. 267. 

But ^f there is a possibility of the child’s being the fruit 
of either intercourse, the case is to be resolved by casting 
lots, stfibjcct, however, to some doubt whether it be nof more 
agreeable to general principles of law to affiliate the child 
to the second of the two parties.* — Sharaya ul-Islsm, 
p. 267. 

CCXXI. But if a man should have carnal connection Principle. 
with a woman, get her with child, and then marry her; or 
if the woman being a sfave, he should subsequently marry 
her, the child is not lawfully affiliated to him.* 


• Annotations. 

ccxix. If a man should divorce his wife, who thereupon observes^an* 
iddaty or period of probation, and gives birth to a child within the longest 
period of pregnancy from the date of the separation or divorce, such 
child belongs to him, if its mother has not been intermediately enjoyed 
by another man under contract of marriage, or a semblance of right.^ 
Sharaya ul-Is!am, p. 266. • 


% 

* Shardya nUIsldm. p. 300.. 
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OCXXn. It is incambont husband to acknowledge 
the child of his wife, when he acftits that he had cohabited 
(with her) and that the child has been bom by her ; but if 
ho ebould deny the child, his denial is of no avail to the 
rescinding (of its parentage), unless he goes through the 
process of lian.* 

eeXXm. When a man denies the child of his wife and 
takes the lian or imprecation, the nasah is cut off from th^ 
master of the bed, or husband of its mother. But if he 
should afterwards acknowledge the child, its namb is 
restored, though he can have no title to share in the child’s 
inheritance. — Sharsya ul-Islam, p. 266. 

As regards the children begotten under a semblance of 
right,—. 

CCXXTV. If a man should erroneously cohabit (with 
a woman who is a stranger), supposing the woman to be his 
wife or his slave, and sro should produce a child, its parentage 
is established in liim.* 

V. 

CCXXV. If a Muhammadan should many a woman who 
is forbidden to him, or with who>n marriage is unlawful, 
either radically, that is, from their birth, or by som<i recent 
occurrence, — such as fosterage, former marriage, or any other 
cause, — ^there is no right of inheritance betwixt them in 
virtue of such marriage, whether it proceeded upon asx 


Annotations. 

CCXXV. It is otherwise with respect to children produced by errone- 
ous connection of their parents, foi these have an undoubted title to 
inheritance by unanimous assent, although the cause of their birth is 
certainly illegal as unsupported by valid marriage ; ai\d thus if be should 
j||ave carnal connection with a woman thi^iugh error, supposing her to be 
his wife, which proves not to have been the case, the ofispring of such 
; connection is held in law to be the child of both parents, if both were 
alike in error, or of that one alone who was influenced by the mistake, 
because the laws of descent or establishment of parentage expressly 
include the case of erroneous connection, and consequently the right of 
inheritance founded upon descent must equally be established.— 

Col. B., Trans., p. 373. « 

€ 


r 

^ p, .TOl. 
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error or otherwise, and oi the same nature is the birth or 
descent of children begotten under such unlawful contract 
of marriage (except in the case of error), for they cannot 

inherit from their parents.* — CoL R, Troi^., p, 373. 

• • 

On lUegUinmte Oldld/ren, 

•Ifasab, or descent, is established by a mUd marriage, or 
by the semblance thereof : *it is not established by illicit 
intercourse (zina ). — Shoraya ul-Islam, p. 266. 

If a man should have such intercourse with a woman, 
and a child be generated of his seed, it is not related to him 
in law. Still, according to the most approved doctrmo, the 
child is prohibited both to him and to the woman ; as, how- 
ever, it is the product of the man’s seed, it is, in Common 
parlance, termed his child. — Ibid. Consequently, — 

CCXXVI. An illegitimate cliild {wolad-uz- PHncipk. 
zind*) has no parentage (nambjl so neither the man 
who has unlawfully begotten, nor the woman .who 
has unlawfully borne (a), the child, nor any of their 
relatives, can inherit /rom such child; nor has tho 
child any title to inherit from them.* 

(a.) According to one report, however, the mother and her 
relati);es can inherit tlio property of an illegitimate child fh the 
same way as that of the child of a woman separated from her 
hasbond by li&n or imprecation ; but this report is rejocted. 

CCXXVII. If an illegitimate child has a wife or 
husband, and legitimate children, then all of them 
(including the illegitimate child itself) inherit reci- 
procally; but where an illegitimate child has no 
such relative or relatives, there the inheritance (of 


Akkotations. * 

ccsrxvL An illegitimate cliild neither inherits from, nor is inherited 
by, its parents and their relations. — Rouzat ul-Ahk&m, p. 60 . 

cczxvi, ccxxvii. An illegitimate child does not take the inheritance of 
bis other parents, nor vice versa; but it is established that an illegitimate 
child, and the husband or wife, and child^n (of such child) inherit 


% 

* Shardya ul-lsldui^ p. 
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such child) devolves ou the Imam . — ^Rouzat ul> 
AhkAm, p. 60. 


Anhotatiohs. ' 

reciprocally ; that is to say, the former inherits from them and the latter 
from him or her. And when an illegitimate child leares no issue, nos a 
husband or wife, the inheritance (of "such illegitimate child) goes to 
the Imdm ; peace be to him ! — Irsh^d. ' 

ccxxvii. The correct opinion is, that an illegitimate child is not in- 
herited from, except by his or her children, husband or wife (as the 
case may be). — Mafatih. 

ccxxvii. The inheritance of such child is only for Lis or her own 
(Icgitimafe) children; in whose «default it goes to the Imdm. — The 
husband or wife, however, gets his or her reduced share with a child or 
children, and a full share without a child or children, of the deceased.— 
Sharaya ul-lslam, p. 457. 

According to the general assent of the learned, naaab is established 
by valid maniage, or by a semblance of right, and not by illicit inter- 
course (xtad). — Mafatih. 



LECTURE X.; 


ON IMPEDIMENTS TO SUCCESSION,— APPENDAGES 
THERETO,— AND EXCLUSION PROM 
INHERITANCE. 


Impediments to Succession. 

CCXXVIII. Impediments to succession are Principu. 
three: — Infidelity (a), Homicide, and Slavery.* 

(a.) InjideHty ^^ — ^which operates to impede succession — is 
that which excludes the believers therein from the title of T4dm.* 
Consequently, — •* « 


^Annotatioks. ’ 

ccxxviii. Impediments to succession are generally known to be three . 
First,— inhdelitj; Second, — murdering the ancestor; and Third, — 
slavery.— Rouzat ul-Ahkam, p. 64. 

By infidelity, as impeding succession, is here to be understood every 
belief or persuasion which excludes its votaries from the title of 
IsMm, for no alien, whether hostile or tributary, and no apostate from 
the Muhammadan faith, can inherit the property of a believer : whereas 
the latter may be heir either to an original infidel or to an apostate. — 

Col. B., Trans., p. 366. * 

• 

Infidelity cannot be an impediment to succession unless it be on ihe 
part of the heir, that is, an infidel cannot inherit from a Muslim, and not 
that an infidel cannot be inhelrited fiH)m by another infidel, or by a 
Muslim. There is no difference of opinion in this — ^that an infidel does 
not inherit from a Muslim whether the infidel be an alien enemy {harhi\ 
or an apostate by birth or by conversion. — Rouzat ul-Ahk&m, p. 64. 


% 

^ Shardya p. 441. ( 
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Example. 


GGXXIX. A Miisalman beir excludes all infi- 
del heirs, though the latter be nearer to the 
deceased.* 

• 

If a Musalm^n dies leaving an infidel sOn^ and a paternal uncle’s 
son^ who is a Muaalmdn, the inheritance (of the deceased) goes to 
the latter^ and not to the son. — Irshlid. , 

This is according to the general agreement of our doctors 
as well as to the several traditions generally acceijted and^ 
followed in practice.— Mafiitih. So, — 

CCXXX. Neither an alien tributaiy (zimmt), nor an 
alien enemy {harbi), nor an apostate from the Muhamma- 
dan faith, can inherit from a MuHalrnan, though a Musal- 
mdn would inherit from a person originally an infidel, as 
well as from an apostate.* 

CCXXXI. If an infidel dies leaving several infidel heirs, 
and a single Musalman heir, the whole of the inheritance 
goes to the latter, (though he be only an emancipator, 
or a patrou l)y responsibility, f) to the total exclusion of the 
infidels however too re proximate they might be to the 
deceased.* 

If fi, deceased Musalmdu’s son is an infidel, and son’» son, a 
Musalmdn, the inheritance will devolve iwt on the son, who is an 
infideb on the giundson, who is a bclievor, — Irsli^d. 


Annotations. 

ccxxix. According to the Hadis and the general agreement of the 
Learned, infidelity bars succession to the inbeiitance of a Muaafmdn, 
And, although a Musalman inherits from a Musalman, yet an infidel 
cannot iuheiit from him. — Mafatih. 

CCXXX. If an infidel should die leaving several heirs, unbelievers, 
with one who has embraced the faith, the whole inheritance would go by 
law exclusively to the latter, however remote, even an emancipator or 
^ patron by contract, although the former were the nearest relations by 
blood.— Col, B., Trans., p. 366. 

ccxxxi, ccxxxii. If a Muslim, has (at his death) left only infidel 
hen's, inheritance will go the /mdm.— Mafatih. 


♦ ^fhardpa uUIsldm^ P* 441, 
t| Vide ante, p. 177. 
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COXXXIL If a Muadman has left only infidel heirs, the7 
do not inherit ftom him, but his inheritance goes to the 
Im&m upon failure of Musalmin heirs.* But, — PrbK^. 

CCXXXllI. If an infidel should JeaTe no Musal* Princ^le* 
mdn heir, another infidhl may, in tnat case, inherit 
from him, provided, however, that the deceased was 
originally an infidel ; bat if he was an apostate, the 
inheritance would devolve on the Imdm in default 
of (any other) Musalman heir.* 

According to one report, the infidel heir would, in that case 
also, be entitled to tal&e the inheritance.* 

CCXXXIV. If, however, an infidel should Prinnpie. 
embrace the faith (after the late owner’s death, but) 

Annotations. 

ccxxxii. If a believer leave infidel beirs, ^bej do not inherit his 
property, which, on the contrary, goef to the Imdm, upon failure of 
heirs who arc believers. — Col. B., Trans., p. 366. . , 

ccxxxiii. If, however, the deceased infidel should leave no heir what- 
soever a believer, an infidel would, in this ca«ie, succeed, whereas of an 
apostate the inheritance devolves on the Imdm upon failure of Muham- 
inadan claimants ; and this (lecision is applied in one report to the case 
of an orijrinal infidel, but the report is considered unanthentic. — 

Col. B., Trans , p. 366. * 

ccxxxiv. When amongst the heirs (of a deceased person) there is one 
infidel and scvernl Mnmlmdn^, and the infidel embraces the faith while 
yet the property left by the deceased was not divided among them (i.e., 
the Musalm&ns), then the infidel will be entitled to take tbc (whole) 
inheritance if he is nearer to the deceased than the rest, or he will 
participate (with them) in the inheritance if he is equal with them in the 
degree of relationship. This rule applies to both cases (ms.) — to the 
nncestor’s being a Musalman %s well as an infidel. Herein there is no 
•difierence of opinion. — Bouzat ul-AhkHm, p. 65. 

If any of the heirs is an infidel, and the other beirs are Musalmftns,^ 
yet if the former before distribution of the inheritance beeomes a 
Musalman, be participates therein with the Musalman heirs if he is 
equal with them in degree of relationship, and if nearer (th^ they,) 
he takes the whole inheritance, whether the deceased was a Muslim or 
an infidel.-— Irsh&d. . 


Shardija nUZMm, p, 4^ 
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previous to the partition of the property, he would 
be entitled to participate with those that are equal 
(to him) in degree of relationship, or would alone 
take the inherit)ance if he is nearer to the deceased^ 
(than the other heirs). But, — * 

CCXXXV. If he becomes a Musalmfin after the partition 
of the estate, or if there is only one other heir (when of 
course no partition would be required), then he has no shared 
in the inheritance.* 

CCXXXVL But if that single heir is the Imam, then, 
in the case of the late owner being a Musalmfin, the 
generally approved opinion is that the infidel who embraced 
the faith will be prefenvd to -the inheritance. This is sup- 
ported by a con-ect tradition. — ^Kouzat ul-Ahkam, p. 63. 


Annotations. 

ccxNxiv, ct^xxxv. If, however, an infidel should embrace the faith 
after his ancestor*s death, previous to division of the inheritance, this 
impediment is thereby removed, and the proselyte is associated with all 
other heirs who are equal in degree, or preferred to the whole sdcceBslon 
if nearer ; but after distribution of the estate, or total appropriation 
thereof to a single heir, his conversion has no eficct to remove the 
impediment except in cases of competition with the Imdm^ to whom, even 
after the transfer is made, his conversion bestows a preference, according 
to a tradition reported by Ahu Col. B., Trans., pp. 366 & 367. 

CCXXXV, ccxxxvi. If, however, there is only one Musalman heir 
except the Imdm, then the infidel, though he embraces the faith, cannot 
lay a claim against that heir, because in the case of there being a single 
heir, the property (not requirirg to be partitioned) goes to him imme- 
diately upon the death of the late ownen^ and consequently its transfer 
to another requires an authority (which is wanting). But if that single 
hear is the /mdm, and if the late owner was a Musalm4n, then the 
infidel, who embraced the faith, will inherit according to the approved 
doctrine. — Kouzat ul-Ahkam, p. 65. 

ccxxxvi. But in the case of there being no heir (of the deceased) 
save and except the Imdm^ if the infidel heir embraces the faith, he is 
to be preferred to the Jmdpi^ according to a report of Ahu Baair^ 


“J Shard y a nhlsldnif p. 441, 
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COXXXVIL on the other hand, the late owner was an imtmstM 

infidel, and succession to his inheritance is pending between 
the infidel (heir) and the Imam, then the former, as already . , 
stated, must be preferred in taking the inheritance ; and if ^**^^^*** 
he has embraced the faith, 1\q will laudably have precedence 
over the Imam and take the inheritance. — Ibid. 

^CCXXXVIII. If the (muslim) heir is a husband or wife, Prineipk^ 
and there is another heir who was an infidel, but embraced 
tiie fikith of IsUm, the latter is entitled to the surplus 
remaining after the allotment of the appointed share of the 
husband or wife.* 

CCXXXTX. In the matter of succession to his deceased PriunpU. 
wife, the husband is preferred to her infidel relatives, no 
matter whether the wife herself was an infidel or a miuaU- 
mah, for he takes a half, as*husband, if she left no child, 
or left an infidel child wKo by reason of being excluded is 
accounted as non-existent, and the remainder by return, 
or he will take a foui-th, if wc co^ider the existence of the 
infidel child to be sufficient for the purpose of reducLig his 
specific share, and the remainder will revert to hiiu. — ^Reuzat 
ul-Ahkam, p. Go. 


^ Annotations. 

ccxxxviii, ccxxxix. If the husband or widow of a person deceased is a 
believer, and there be also some other heir who is an infidel, but embraces 
the faith after the ancestor's death, such prosel jte becomes thereby entitled 
to the residue of the estate, after payment of the appointed share to the 
former. Such, at least, is the prevalent opinion, liable, however, manifestly, 
to difficulty and doubt, which arises from the impossibility of distribution 
in the case of a husband ; and^if, therefore, we pronounce that the pro- 
selyte is associated with a widow only, and not with a husband, it would 
appear tl£e most just decision ; because with the former the Imdm's title 
being likewise invalid, distribution is obviously possible, — whereas a 
busbaiid, in virtue of his reversionary title becoming alone sole proprie- 
tor of the estate, there is no room for division, and consequently \io « 
claim tlirougb subsequent conversion. The case is, in fact, therefore, 
like that of a daughter professing the faith and the deceased's father an 
infidel, or a sister bSlieviug with an infidel brother, in neither ofi which, 
evidently, subsequent conversion could have any efiect.— Col. B., Trans., 
p. 367. • 


N 1 


* Shardya uUIbUm, p. 
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Lmtqrb OCXL. If one of the parents of an in&nt child be 
^ a MvjaaJm&n, the construction of the law is in favor of tho 
child being a musalmin ; and if one of its parents (both of 
ntuApie. vhom Were infidels at the time of the child’s birth) should 
embrace the faith during its iiifancy, the rule of law is the 
same. But if on attaining puberty the child should 
reject the Muhammadan &ith, he is to be treated rigorously, 
and if ho still persists in his rejection of it, he is (to be 
accounted) an apostate.* t 

PritK^h. CCXLI. Musalmans inherit from each other 
though they he of different sects diffking in religious 


Annotations. 

ccxl. If one of the parents of a child become a Musolman, tho 
child be attached to such parent, though that parent, that is father 
or mother, should have embraced the faith after the child's conception 
and before Ita attaining majorit]^: But if the child should renounce the 
faith, he shall compelled to profess Islamism, aud if he still renounces 
he 'will be held to be an apostate by birth. Herein there is no diilerence 
of opinion; and not also in this that if both parents are infidels the 
child also will be considered an infidel. — Kouzat ul-Ahkam, p. 66. 

If any one of the parents of an infant filiild be a believe**, ?he con- 
struction of the law is in favor also of the infant, and if further any one 
of the^ parents, both infidel at its birth, should embiacc the faith during 
its infancy, the rule is exactly the same ; but should su^ch infant, when 
arrived at maturity, reject the profession of fiuth and persist in denial, 
apostasy is thereby established. — Col. B., Trans., pp, 367 & 368. 

ccxli. The Musalmans, though difiTering in the religious doctrines 
and tenets, inherit from each other; still, however, the difierenoe must 
not be so as to cause the parties to bd* considered infidels, such as 
Khdryis, Ndsibis, and Ghdlisjf — Rouzat ul-Ahk^m, p. 67. ' 

Infidels, though diflering in their religious persuasions, inherit from 
each other, aud in this there appears to be no difierence of opinion.— 

^ Ilhd, 

ccxlL Difference of sect or persuasion in MuhammAdanism is no 
impediment to succession, and thus it is to be observed that all pro- 
fessors of our faith inherit from one another primiscuously without 
regard to their particular tenets^ as, on the other hand, do also all infidels 
in general, although of evc^ different religions. — Col. B., Trans, p. 368. 


'^Shardya uUIsWUy p. 412. 
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doctrines and tenets : infidels also inherit from each naomt 
other though they be of different persuasions.* 

CCXLII. The property of an apostate (o), who 
was a Musalman by birth or parentage, is to be 
divided (among his heirs) at the date of his apos- 
tasy.* 

ft 

* {a . ) An apostate is ho who bocomes an infidel after he was a 
muslim. Apostates are therefore of two kinds. Of one kind is 
he who was a niusim^by parentage, that is if at the time of his 
conception one of parents was a muslim, such an apostate is 
called an apostate by birth. The rule respecting him is, that if 
there bo no doubt regarding his apostasy, he is to be put to 
death immediately upon being apostatized ; but, whether he is put 
to death or not, his wife is separated from him, aud she must 
observe the iddat oven though the marriage was not consummated ; 
aud his property is divided among his heirs. I'hero appears to be 
no differenco of opinion with respect to this rule. — liouzat ul- 
Ahkam, p. (58 

• . * 

The second kind of apostate is he, who having been originally 
(that is by birth or parentage,) an apostate, became a muslim, aud 
afterwards ho returned to Itis infidelity. Such an apostate is an 
apostate by conversion, TRe rule respecting him is, that nt first 
ho is not ]»ut to death, but is called upon to repent, and if he does 
so, big repeiitanco is to bo accepted; but if he docliuSs or 
refuses, he is to be put to death. After that liis wife is called 
upon to observe iddat ; the iddat is to be observed by her even if 
he continues to live ; and if ho dies it will be observed after his 


Annotations. 

• 

ccxlii. If a man becomes an apostate from the (Muhammadan) faith, 
hh property is divided (among his heirs), at the time of his being 
apostatized, whether he is put to death or not. This is in accordance 
ivith the Nasiis^ on the subject. — Mafatih. ^ 

The correct^opinion is that if a person who was a Mumlmdn turns ^ 
away from the faith, and di8a\ows or renounces what came down from 
God to Muhammad, there is no repeutance for him ; he deserircs to be 
put to death, his wife is separated from him, and his assets are divided 
among his children (t.p., heirs). 


♦ SJiardya nUIsldm^ p. 41L**' 
f The Kurdti or JfadU, 
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IVaertms death. 'With respect to this role also there appears to be no 
difference of opinion. — ^Bouzat ul-Ahk4m, p. 68. 

Prine^k, OCXLITI?^ I^is (the apostate’s) wife becomes separated 
from him, and ^e must observe the iddat* as in we case 
of her husband’s death, whether he is immediately put to 
death or continues to live ; but he is not to bo called upon 
to repent, t • 

Principle. CCXLIV. As regards a male apostate who was 
not a muslim by birth or parentage|^e is to be (first) 
called upon to repent, and if he r^ents, it is well 
and good, otherwise he is to be put to death ; but 
his property is not to be divided until he dies natur> 
ally, or is put to death (by the band of justice).f 


Annotations. 

ccxlii, GCj&Uii. The property of an apostate, who was by birth or 
parentage a believer, comes under the law of iiiheritance, and is divisible 
amongst his heirs at the date of his apostasy, which period fixes also tbe 
date of divorce from his wife, and commencement of her iddfit^ which 
is exactly that appointed for a widow, whether lie is immediately put 
to death or survives iu apostasy. — Col. B., Trans., p. 368. 

ccxliv. With regard to a mule apostate, not bv birth or parentage a 
believer, but who had himself first embraced tbe fuitb, and afterwards 
apostatized, he also is not subject to immediate death, but must be called 
to repent, and only on persistence i^ liable to capital punishment ; conse- 
quently, his property does not become divisible until bis actual decease, 
either natural, or by the hand of Justice f but his wife nevertheless oom- 
ineuccs her iddaJt from the date of his apostasy. Should he, therefore, 
return to the fuith previous to expiration of this iddat^ he is entitled 
to take her back, but if the iddat has once expired, the divorce is thereby 
ig'everaible, and he has no future claim whatsoever.-— Col. B., Trans., 
• p. 369. 


* The iddat of a wife commences, however, from the date at which the 
difference of religion occurred between the husband and wife, and if 
he the (apostate) turns t 9 the faith htjare the expiration of her iddaty he 
has still a preferable righ^ to her ; but if the iddat has once expired, and 
he has not returned, he has lost all means of retaining her.— tf^ 
Isldm, p. 44i, 

t 8hair6ya uUIsUmfy, 442. 
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OCXLV, If an apostate by birth or parental 
dies, his inheritance will go to his muslim heir, ^ 
though he be more distant and an i^^del (beir)prm«^ 
nearer. — ^Rouzat ul-Ahk§lm, p. 69. * 

CCXLYI. But if he left only infidel heirs then the ImSm, Ptweiple, 
will inherit from him. Herein there appears to he no 
jlifierence of opinion. — IbiA. 

Such also is the case with an apostate by conversion. — But Principle, 
in the case of his Ifaving only infidel heirs, theVe is a difference 
of opinion with resiiect to the inheritabilty of the infidel heirs, 
and the Imam, The most approved opinion is, that the Imam 
inherits from him, and not the infidels. — Ihid, 

• • 

CCXLVII. A woman, however, is not slain (for Principle, 
apostasy), but is to be imprisoned and scourged at 
times of prayer, and her property ib not to be divided 

until her actual death. — Sb&raya ul-lslam, p. 442. 

* * 

On Ilomicide. 

CQXTjVin. Iloriaicidc, if perpetrated wilfully Principle. 
aud unjustly, is an impediment to (the perpetrator’s) 
succession ( to the inheritance of the person slain) ; but 
if done rightfully, it is no (such) impediment. — Ibid. 


Annotations. 

ccxlviii. If a woman renounces the Muhammadan religion, they do not 
put her to death whether she be an apostate byl>irth or by conversion, 
but they imprison her, and scourge her at times of prayer in order that 
she may repent and return to the faith. If she repents and surrenders 
herself to God, she has done all that was required of her; or else, she 
will remain imprisoned for over. — Rouzat uUAhk&m, p. 68. 

It is otherwise with respect to a female apostate, because she is not 
liable to immediate death, but must be imprisoned and scourged at the 
appointed times of prayer ; consequently her property cannot be (livisible 
as inheritance until her actual death. — Ool. Trans., pp. 368 & 369. 

ccxlviii. According to the general agreenfent of the Learned, as well 
as traditions,— homicide perpetrated wilfully ^nd oppressi^ly, that is 
unjustly, is an impediment to succession,— Matf^h* 
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CCXLIX. If homicide was committed by mis- 
— take, the sWer can inherit (from tlie slain), accord- 
Principh. ing to the i^st prevalent doctrine.* 


Annotations. • 

According to the Nasiis,t as well as the general agreement of tbe^ 
Learned, homicide is an impediment to the perpetrator's inheriting from 
the person slain wjlfuHy, oppressively, that is unjustly and violently, 
though in the event of acquital from the tdiargc of murder the slayer 
takes the inheritance of the person slain.— Uouzat ul-Ahkdm, p. 6f>. 

The inheritance of the person slain devolves on the heir other than the 
slayer, evAi though such heir be more distant relative. A slayer, 
though (in relationship) nearer to the deceased, does not impede the 
succession of another heir, though more remote than himself.— 

ccxlviii, eexlix. 13y murder a^an impediment to succession, it is here 
to be understood, that a person wh*D slays another wilfully and unjustly is 
not pdhnitted by law to inherit from the slain, but that a person put to 
death for a just cause, as by retaliation, may be inherited from by his slayer. 
Accidental or unintentional homicide also ig no legal bar to succession 
according to the most prevalent doctrine, «although Shaikh Hpfid hog 
expressed an apparently very proper limitation of this rule, oiz.^ that the 
slayer Qan inherit no part of the fine he has paid in expiation. ^ This 
impediment applies equally to parents and children *md to all relations, 
whether by blood, alfinity, or otherwise, and if therefore a person thus 
wilfully murdered should have no other heir than his murderer, his 
inheritance must go to the public treasury.— Col. B., Trans., p. 369. 

ccxiix. But if accidental, homicide does not impede succession 
according to the Naps.j'— Mafatib. * 

If a person slays his ancestor, he is excluded from his inheritance, if 
the perpetration of the act was done wiffully and unjustly, but if it 
was by mistake, he inherits property other lliau the diijat or quest oT 
•blobd.— lAafatih. 

Homicide by mistake is not an impediment to succession. Nevertlie- 
less, tbe proprietor does not inherit the diyai or expiatory fine.— Rousat 
ul-Ahbtm, p. 71. 


* Shardya nUMdm^ p. 442. 
f Knrdn or Uadis. 
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It is stated in the S<iMh that a znan killed his mother, and it 
was held that he would inherit from her if tho killing was by 
mistake, and not, if it was wilfully. — ^MafiS^tih. ^ 

w 

The general opinion in respect of homicide as that the slayer is 
not entitled to inherit from th j slain, if the crime was committed 
wilfully, and this accords t<rith tho correct Nau or HadU, — IHd, 


JC. 


Ezamplet 


If a person died in consequence of legal punishment being Ezampla. 
inflicted upon him, or in consequence of retaliation, such homicide 
does not impede tho succession (of tho heir who inflicted the 
punishment). This is without difference of opinion. — Rouzat ul- 
Ahk^, p. 70. 

CCL. If there is no lieir other than the slayer, Principle, 
the inheritance goes to the public treasury* {ba^ie 
uUmdV).^ 


CCLI. If the person slain left no heir other than the PrindpHe,. 
Imam, the latter may demand flho diyat (expiatoiy mulct 
for murder) with the consent of the slayer,* but c^^ot 
forgive* (th^ crime). ^ 

CCLTI. This impediment applies equally to a father Principle. 
and child, as well as to aH others connected with the deceased 
whether by consanguinity or for special cause.* 


Annotations. 

ccl. If there is no heir save and except the slayer, the inherit- 
aneo goes to the Imdm, — Mafitih. 

If a murdered person leave no heir but the Imam, he may either 
demand retaliation or may accent the expiatory fine, should the murderer 
tender it, hut is not at liberty* to forgive altogether. — Col. 13., Trans., 
pp. 369 & 370. , 

ccli. When there is no heir to tho person wilfully murdeied save 
and except the Imam, the latter is to have the diyat or expiatory mulct 
for murder, and place it in the public treasury (hayit-ul-mal) of the 
muslims; but he cannot remit any of the two. — Kouzat ul*Ahkam, 
p. 71. 


* Shardya pp. 142 
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^ (X/Lm. H a person should slay his &ther, and the parri- 
cide has a duld, mis diild may inherit &om his grand&ther, 
should he leave no issue of his loins.* 

For the crime Of a father is no bar to the succession of his 
children.* But, — 

CCLIV. If the heir of a murderer be an infidel, 
both of them are excluded together, and inheritande 
goes to the Imam, unless the infidel should embrace 
the Muhammadan faith, when he would be entitled 
to the inheritance and the quest of blood.* 

On Slavery. 

CCLV. According to traditions as well as the 
general agreement of the Learned, slavery bars 
succession to inheritance. Nor do slaves inherit 
from each other, it having been determined that a 
slave can have no property. — There is no distinction 
betTfeena* kinn, madabbar, mukdtab and Vm-i- 
walad.\ — Mafdtih. Therefore, 


Annotations. 

ccliu. If a person should murder his own father, and the parricide 
has a child, this child may inherit from the grandfnlher, should h6 leare 
no issue of his loins, for the crime of a father is no bar to the successiou 
of his children. — CoL B,, Trans., p. 369. 

ccliv. If the heirs of the murderer be infidels, they are all excluded 
together, and the inheritance goes to the //ndm, unless they should 
embrace the faith, in which case both thet right of inheritance and reta- 
liation is established.— Col. B., Trans., p. 369. 

cclv. The third impediment to succesfion, or slavery, has by law an 
equal operation both as to the heir and ancestor. If, therefore, a per- 
son should die leaving one heir who is free and another in servitude, the 
inheritance goes all to the former, however remote, in preference and 
exclusion of the latter, however near in degree. — Col. B., Trans., p. 370. 

A 6l%ve does not inherit from any one, nor does any person inherit 
from a slave.-— Irshad. 


* Shardya 442. 

t Vide p. of Lecture VllI, delivered in 1678. 
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CCLVI. If a person should die leaving one heir free, Lrcturi 
and another, a slave, the (whole) inheritance goes to the 
free, though he be more remote, to the exclusion of the 
slave, though nearer* (to the deceased), ; Principle. 

Tf a person dies, and one of his heirs is a slave, and the other Illustration, 
a free man, inheritance devolves exclusively on the heir vrho is 
free, though he be more remote, and the slave nearer (to the 
deceased) ; — as in the case of there being a son and a son’s son, 
fhe son’s son who is free shall be the heir, and the son, who is 
n slave, excluded. — Kouzat ul-Ahkam, p. 72. 

CCLVII. But if the slave should leave a child who is free, Principle. 
the latter is not debarred from inheriting by the slavery of 
his parent.* 

CCLVIIL If there are three or more heirs* one of Principle. 
whom (having been a slave) is emancipated before 


Annotations, 

cclvii, cclviii. But should such slave have a child who islfree, the latter 
is not debarred from succession by the parent's bondage; and further, in 
the case of two or more heirs ^ho arc free with one a f^lave at the ances- 
tor's deafii, but emancipated pvevious to distribution of the property, he 
becomes thereby entitled to his portion if equal iu degree, ur takes the 
whole succession if nearer than the others.— Col. B., Trans., p. 370. 

cclviii. In the case of two or more heirs who are free with one a slave 
at the ancestor's death, but emancipated previous to distribution of the 
property, he becomes thereby entitled to his portion if equal in degree, or 
takes the whole successsion if nearer than the others. — Col. B., Trans., 
p. 370. 

When a slave is emancipated before division of property, he will 
inherit as is laid down in the Muatabarab. — MafEtih. 

cclviii, cclix. If a slave (hefr) is emancipated before division of the 
(deceased's) property among the free heirs, then if he is equal to them in 
degree and rank, he will participate with them, but if Superior, th«at^s • 
nearer, he will take the whole property ; while, on the other hand, he 
will be entirely excluded if ho was emancipated after the division. But 
whore there is only one free heir, the slave emancipated will not* at all 
inherit, even though he be more proximate to the deceased than the 
heir who is free. — Bouzat ul-Ahkam, p. 72. • 


♦ Shardpa nUhldm, p. 443.\ 
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Lrctuke 

X. 


Principh. 


Principle. 


partition of the estate, the latter, if equal in degree 
with the others, participates in the succession, but 
if superior, thajb is nearer (than they,) takes the whole 
estate.* 

CCLIX. But if hirt emancipation took place after parti- 
tion, that would confer no title to any part of the inherit- 
ance. Also when there is oiily one person entitled to 
inheritance, the slave gets nothing by emancipation* (there 
being no partition in the case). 

CCLX. When the deceased has left no heir except a 
slave, the slave is to bo purchased out of the (deceased s) 
j)ropert3% his master being compelled to sell him : after this, 
the slaYe will be emancipatod, and will take the residue of 
the property.* 

This is on the supposition that the deceased’s property is 
adequate to the purclaisc, but, — 


Annotations^. 

cclix. Emancipation, however, subsequent to distribution, confers 
obviously no title to a share of the inliefitancc, and consequently, upon 
file same principle formerly described regarding conversion to the 
faith,* should there be only one heir of the deceased besides a slave, so 
as to obviate the necessity of division ; manumissi(*a after the ancestor’s 
death is also hicfiectual to found a claim of succession.— Col. B., Trans., 
p. 370. 

cclx. If, save and except the Imam, the deceased’s only (other) heir 
is a slave, then his master will be compslled to receive his price, and the 
slave purchased of him though it be by compulsion. After this the slave 
will be emancipated in order that he may take the remainder of the 
inheritanoe. Herein there is no diiferetue of opinion, it being according 
to the Nass as well as ihe decision of the Learned. — Kouzat ul- Ahkam, 
p! 73. 

It is, however, to be observed, that if a person deceased should have 
no heir except a slave, his property must be applied to the purchase 
and emancipation of such slave, who, upon being set free, inherits the 
residue, and the proprietor may be legally compelled to dispose of him.-— 
Col. B., Trans., pp. 370 & 371. 


Shardya vhlstdvu 
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CCLXI. Should the deceased’s property fall short of l«otur« 
the price, the most pi'evaleut opiuion is that the inheritance 
goes to the Imam. 

Thus the Sliardya nl-Tsldm : — " Should the deceased's property Principle, 
fall short of tho pricc^ some doctors have said that the slave must 
be ransomod to thQ extent of the property, and left to work out 
the remainder (of his price by emancipatory labour), while others 
have maintained that he is not to be ransomed, but that the whole 
property goes to the Irndm^ and this opinion is the most prevalent 
one."* So also, — 

CCLXII. If the deceased has two or more heirs who Principif. 
are slaves, and the share of every one of them, or of. one of 
them, falls short of his value, none is to be ransomed, but tho 
whole estate goes to the hiiam,* 

CCLXTII. If, however^a sl^c is partially emaucfpated,he Prindpfe, 
is to receive out of his share a part proportioned to th(i 
extent of his freedom, and to be deprived of the part pro- 
portioned to the extent of his slavery.* 

CCLXIV. The same rule is applicable to the person from PiindpU, 
whom an inh(untance is derived ; and the femate»slavdS are 
(considered by law, to be) in the same predicament* (as 
males). . 

• ^ > 

Annotations. 

cclxi, ceixii. This on the .suppositi»)n that the deceased’s property is 
adcqulttc to the purchase ; should it fall short, some doctors are still of 
opinion that the heir must be released from bondage to the extent 
thereof, and perform emancipatory labour for the balance of his price. 

Others have rejected this doctrine, and adjudged the succession to the 
Lndm^ which latter decision appears better supported by traditional 
authority. In like manucr, if (he deceased shall have left two or more 
heirs who arc slaves, and the shares of all or of any ono should fall short 
of their price, not one is in this case entitled to manumission, but the 
property must all descend to tie Imdm, — ^Col. B., Trans., p. 371. 

* cclxiii. If an heir is partly emancipated and partly a slave, he receives 
a part of his appointed portion of inheritance proportioned to the extent • 
of his freedom, and is debarred or excluded in proportion to his bond- ^ 
age. — Col. B., Trans., p. 371. 

cclxiv. The same is exactly the rule in eveiy situation with respect to 
ancestors; and female slaves are considered by law in the same predica- 
ment with males. — Col. B., Trans., p. 371. 
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Lbctork CCLXV. If the deceoBod has left a son half slave and 
^ half free, and a brother entirely free, tlie inheritance will be 
PriRcipfe. divided Isetween them in halves. But if the brothes also 
be a half slave, then a fourth will go to him, and the 
remaining fourth ‘to a paternal or maternal uncle or to any 
other relative (as the case may be) in consecutive order, 
and so on. — Bouzat ul-Ahkdm, p. 72. . 

Appendages to Impediments. 

Those are : First, Li an, or imprecation ^ second, Absence 
from one’s house or counti^ at so great a distance as not to 
be known or heai'd of; third. The existence of a foetus or 
embryo in the womb at the time of the ancestor’s death ; 
and fourth, A person’s dying while involved in debt to 
the amount of what he leaves' behind him. 

On Li&n, or Imprecation. 

Principle^ CCLXVI. When a husband charges his wife with 
adultery, and denies lier child to be his, and tlio 
wonlan briVigs the matter before the judge (i/d/dm), 
he thereupon compels both to undergo the lidn or 
imprecation (as laid down inthebookoi Imprecation). 
Alter the taking place of the * lidn, or imprecation, 
a pprpotual separation and prohibition between 
them take place. — F/de Kouzat ul-Alikam, p. 02. 

Tlie proposition whether a child of imprecation would 
inherit from the relatives of his or her mother, is by some 
answered in the affirmative, by reason of his or her descent 
(nasab) from the mother being established ; while othcra 
have said that such cluld does not inherit unless (subse- 
quently) acknowledged by his or her father. This (latter 
opinion) is, however, abandoned.*. So, — 

PHncijtJe, CCLXVII. A child of imprecation inherits from 
• hfs or her mother’s relatives Vs well as from the 
mother herself. 

« Annotations. 

cclx vii. The child’s relation to the father is cut off, so its heritable right 
is established exclusively^en the mother’s side. — Col. B., Trans., p. 371. 


4 SKardya p. 460. 
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CCLXVIII. The father and those related through 
him do not inherit from a child of imprecation, eyen 
though such child were acknowledged (by the father) 
after the lidn. Bc^t in ,that case the child would 
inherit from the father.* 

, COLXIX. It does not follow, however, that such child Prmeiph. 
should, after the acknowledgment, be entitled to inherit 
from the relatives of his or her father, and according to the 
more prevalent opinion, neither such child inherits from 
them, nor do they inherit from him or her.* 

Because the (paternal) descent is entirely cut off by the Principle, 
lidn, or imprecation ; and because the effect of an aclmow- 
ledgment is conducd to the pgrson who makes it.*. 

CCLXX. If a husband disavows the parentage of a Principle. 
foetus or embryo (in the womb of his wife), and the lidn 
or mutual imprecation takes place, after T^hich she produces 
twins, they are heirs to each ‘other as brothers by the 
mother’s side, but not by the father’s.* • . 

CCLXXI. The child of imprecation is inherited Principle. 
by his or her children and mother, — the mother 
taking a sixth, and the children the remainder in the 


. A^NOTArjons. 

cclxvii. Tbe child of imprccutioii, without didercnce of opinion, con 
inlieiit from his or her mother as well as from the maternal biethren and 
other maternal relations. — llouzat ul-Alikam, p. 62. 

cclxviii. Zidn, or accusation of adultery, upon oath by a himband as 
disproving the descent of his nominal ofispring, necessarily cuts off their 
right of succession to his estate. If, however, subsequent thereto, he 
should acknowledge their parentage, such confession removes the impedi- 
•ment as to them, and they inherit their father's property ; but he^is for 
ever debarred by a personal objection from claiming any part of tbeir^ 
inheritance, should he survive them.— Col. B., Trans., p. 372. 

When the father acknowledges the child to be his, and falsifies 
his imprecation, then there is no doubt that the child imprecated shall 
inherit from his or her father, but the father shall not inherit from 
the child.— • 


Skardya uhlsldm pp. lo7 V 160. 
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X/KCTUKB 

X. 

Principle* 


Principle* 


proportion of two aliares for a male, and one share 
for a female.’**' 

GCLXXII. If there is no child, the (whole) property 
goes to the mother, — third her, appointed share, and 
the remainder by return.* 

But, according to one report, she inherits (only) a third, 
and the remainder goes to the Imam, who is responsible for 
the fines of the child of imprecation. The first, however,* 
is the more prevalent doctrine* (on the subject). 

CCLXXIII. On failure of the mother and children (of 
a child of imprecation), his or her brothers and sisters on 
the mother’s side, and their children in due order, inherit 
from a child of imprecation, and his or her maternal grand- 
fathers how high soever inherit in the order of ]>roximity { 
in default of these, the maternal uncles and aunts and their 
children inherit in the usual order of succession. In all 
these degrees, males and females inherit alike * 

Thijs the mother with children of such child gets a sixth, and 
the remainder goes to the cliildrcn, whether they be t»nly sous or 
Bonsmnd daughters. If there is an only daughter, or there are only 
several daughters, then to the former goes a moiety, and to the 
latter two-thirds as appointed shares, and the remainder j’eftinis to 
the mother and daughter or daughters. If the impn*eated person 
should have left no children, then a third goes to the mother, and 
if there be also a husband or wife, then the smaller sliarc goes to 
him or to her in the first case, and the larger in the second. If 
the mother be the solo heiress, then the whole projierty goes to 
her — a third as her appointed sliare, and tlie remainder by return. 
Jf there is only a child he or she takes the (whole) property, hut 
if there are several children they take j[ the wliole) property either 
by relationship or as appointed shares as well as by return, as 
already shown. If the imprecated person left neither cliildren nor 
mother, thou the inheritance will go tp the other relatives (viz.,) 
the matomal brothers and grand-parents. In default of theSe^ 
the ihhoritance goes to the fnidtn, peace he to him ! — Rouzat 
*'ul-Aliktoi, pp. 62 & 63. 

CCLXXIV. When all the relatives, though remote, on the 
mothef’s side have completely failed so as not to leave a 
single one of them to succeed as an heir, the inAeritanco 
passes to the ImAm* • 


* tilArdya pp, 15G ^ 4C7, 
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CCLXXV. With all the degreon (of heirs), however, the Lkotobb 
husband or wife (as the case may be) takes the share 
(respectively) appointed for him or her — (that is,) a half . . . 
and a fourth when there is no child, and a fourth and an • 
eighth when there is one.** ’ 

In distributing the inheritance of persons of the descrip- 
tion as above, the paternal relation is not taken into account 
^at all.* So, — 

CCLXXVT. Should the deceased have left two brothers — Prwtdpk. 
one of them by both parents and the other by the same 
mother only — the inheiitanco goes to them in equdl shares.*^ 

CCLXXYU. The same would be the result, if there Pnncijife. 
had been two sisters, or a brother and* sister, one of them 
tby the same father and mother, (and the other by the same 
mother only). The same also, if the deceased h^ left the 
son of a sister by both parents, and +he son of a sister by 
the same mother only; — or if, he had left a bro+her and 
sister by l>oth ])arcnts, w’ith a grandfetlier or grandmother, 
the pro})ei'ty woidd be divided Isitween them^ins thirds, the 
paternal relation being entirely disregarded.* 

CCLXXVIII. If the mother of the child of imprecation Principle. 
died, “leaving no heir bxcept that (child), then (the whole 
of) her inheritance goes to him or to her ; but if with such 
child there exist both the parents (of the deceasedjTor one 
of them, then two-sixths go to them both, or one-sixth 
goes to one. (of them), and the remainder goes to the child 
if a male, but if it bo a female, then half goes to her, and the 
surplus reverts in proportion to the respective sliares (of the 
heirs).* 

■ On a fiPfus, <»' Emhi'yo. 

CCLXXIX. A foetus or embryo in the womb 
^ inherits if brought fdrth alive. So also if still bom 


Ahhotations. ■ 

cclxxvi. And as in the case of imprecation no regfard is paid to the 
paternal relation, — so irhen the child of imprecation dies, leaving bre- 
thren bj the same father and mother as well as those by* the same 
mother only, the shares of all of them shall be equal, by reason of the 
paternal relation being cut off.— Kouzat uI-Ahkam, pp. 62 & 63. 


* Shar^ya ul- Mam, p. IJF. 
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Lrctubb 

X. 


Principle, 


in consequence pf violence to its mother, or ivithout 
such violence, if it has sho\i'n any signs of life at its 
birth* 

t 

CCLXXX. ’But if it hal^ cothe out in the state of 
half of its body alive and the remainder dead, (that 
is, if when half-born, those signs of life should appear 
and totally cease before complete separatiou from 
the womb), it does not inherit. In like manner, if it 
exhibits motions that are not indicative of its being 
. alive, as those of an animal just slaughtered,* (it has 
no claim to inheqtance). 

I ^ ^ 


Annotations. 

cclxxix, cclxxx. A ftetus inherits in the event of its being bom 
alive. — Mafi^tih. 

Therchild iii ^he womb inherits upon its coming out alive. -^Irsh^d. 

A foetus inherits if born alive. — liouzat ul- Ahkdui, p. 60. 

If at the time of its birth, and after that a sound of its crying is heard, 
it is, doubtless, a proof of its vitality ; and it displays evident motions 
indicative of its vitality, that also is suflicieut. — i&iVi. 

But if it comes out dead from the womb, or half alive and half /lead, 
the other heirs, holding it to be still born, will take the inheritance. — 
Irshad 

There are two different opinions with respect to the determination of 
its vitality. The correct doctrine, however, is, that if it moves, it 
inherits, inasmuch as it often happens to be dumb. — Muffitih. 

cclxxix, cclxxx. A foetus or embryo in the womb at the ancestor’s 
death is by law considered an heir upon condition of being brought 
forth alive, but if produced dead, no portitu of the inheritance can be 
claimed in its name. Whereas immediate death, if once seeu in exist* 
separate from the womb, does not impede the right of succession. 
In cases, agmn, of miscarriage by violence, the criterion of law is that 
there be observed in the child that species of motion by which life is 
proved, fic which cannot proceed from a dead body, but not merely 
ehakbg or contraction of limbs, which is often observed to take place 
after death involuntarily.— Col, B., Trans., p. 372. 


* Shafdya uhMdmf pp. 469 k 460. 
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On the other hand, it is reported by Rvbayi, from Abd taminii 
Jaa&r, on whom be peace, that when an iu^t displays at 
its birth evident motion (as if it were alive), it both inherits 
and is inherited from. And there is a report to the same 
effect by Abd Basir, ‘from* Abd Abdullah, on whom be 
peace.* 

• CCLXXXL It is by no means a (necessary) PnaeSfU. 
condition that the child should be alive at the death 
of the ancestor; insomuch that, if born at six months 
from the death of its begetter, the right of inherit- * 
ance is established ; or even if born at nine nionths, 
if its mother has not married again.f 
^ CCLXXXII. If the .other heirs divide the Frmetph. 
inheritance while the* foetus is in the womb of its 
mother, they must consider it to consist of two sons 
or two males, and reserve for it, as a precautionary 
measure, the portion of two males. — Irshad. 

^ - _ - • • 

Annotations. 

cclxxxi. It is not tlie condition that he should be alive at the time 
of the late owner's death. knowledge of its existence at that time 

is, nevertheless, a condition for its inheriting. — Mafatih. 

It is not necessary that at the time of the ancestor's death the*faetus 
in the Vomb should have vitality, as it is quite sufficient if its mere 
existence at that time be known, and that is in the case of its being 
begotten within six months from the lateproprietox's death ; as also in the 
case of its being extended to one year, the extreme period of pregnancy,-— 
provided in the meantime the woman has not had carnal connection with 
another man by which also she^ight be piegnant. — Kouzat ul-Ahkam, 

p. 60. 

eclxxxii. Evidently, there must be reserved for the fmtus the por- 
tion of two males, and the surpAis, (or the property) remaining after the 
x^ervation of its share, is to go to the other heirs --Mafatih. « 

Abiz Jaafar Tiisi as well as several othsl^ doctors have expressly ^ 
declared without intimating anything to the contraiy, that for the feetus 
should he set apart or reserved, as a precautionary measure, the portion 
of two eons or two brothers of the same description ; and they paid no 
regard to the probability of more being born by reason of the same 
being of xave occurrence.— ^Ronzat nl-Ahkim, g. 61. 


P 1 




Shardya p. 46(). 
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598 ON A FCETUS, OB EMBRYO. 

When a deceased has left both his parents, or one of them, or 
a husband or and also a footus in the womb, then to all the 
sharers are given their reduced shares, and the residue is secured 
(tiU the birth of the child) : if it is born dead, the shares of all of 
them are then to be completed in full.* c 

COLXXXIII. If a person deceased should leave an 
existing son, and a foetus in thQ womb, then only one-thiid 
is to bo given to tho existing son, and two-thirds must bo 
reserved for tlie event of the birth * 

Because it is probable that there may bo twins bom; 
but more (than two) is extremely mre * 

CCLXXXIV. If, on the other hand, the existing child 
be a female only, a fifth part (of the estate) is to be given 
to her, and the remaining four-fifths are to be reseiwed till 
the birth of the foetus. This doctrine is good, or approved.* 

The fine or penaliy for (occasioning the death of) an embryo is 
inherited by both its parents, or by tho persons related through 
them jointly, or through tho father only, whether by descent or 
special cause* (as emancipation or otherwise). 

CCLXXXV. If then it is bom dead, all that was kept in 
deposit will be given to the living son or daughtei*. on 
the other hand, the fijetus is born alive, and proved to be as 
guesbed, then two-thirds or four fifths (a? the case be) 
will be given (to the children so bom) ; but if it prove 
other than what was guessed, then a share pro^)ortionate to 
its right being given, the residue will be divided among 
the heirs including the new born. — Rouzat ul-Ahkitm, j). 61. 


Annotations. 

cclxxsiii. If there be a fa;ta» in the womb and a son already bom, 
t£en one-third will be to the son and two-thirds reserved and 
preserved (for the feetus), — ^Rouzat ul-Ahkim, p. 61. 

cclxzziv. If instead of a son there exist a daughter (already bom) 
and the fmtas in the womb, then one out of five shares will be given 
to the daughter, and the remaining four will be kept in deposit until 
the birth of the f(£tus.-^ihtd. 




Shardya nl-Ieldm, p. 460. 
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COLXXXVI. But if what was reserved prove to be less Lbctcb* 
or insufficient, then the deficiency will be supplied from ^ 
what was received by the former heir. — ^Kouzat ul-Ahkdm, 
p. 6l. , 

OCLXXXVIL If with the foetus tbero be an heir phuc^]^ 
whose share could not be decreased or affected by the 
existence or non-existence of the foetus, then the share of 
such heir must be given in full (a), — Ibid. 

(a.) As when a person dies learing a father, a son, and a Example, 
feetus, then a sixth of the property will ho given to the father — 
for there uould be no difference in the father’s portion by the 
existence or non-existence of the foetus. — Ibid. 

CCLXXXVIll. If, on the other hand, there be such an Principle, 
heir or heirs, whoso share coul^l be affected by the existence 
or non-existence of the* foetus, tlien the j)ortions to devolve 
on such heir in either of the cases must be determined, 
and the smaller of the two jiortions must be allotted tp 
him, the surplus being kept iir deposit until tho final 
determination of the matter (6). — Ibid, p. G2. , 

(6.) As, where a person died leaving a father, a widow, and a IllustTatim 
foetus. — In this case, upon the foetus being bom alive, a sixth 
goes to the father and souifi thing by way of return, and an eighth 
goestotlie widow; but upoh its being born dead, a fourth goes to 
the wife, and the remainder to the father. dJonsequently, an eighth 
and a«ixtl], which are the smaller of the shares determined, will 
be given to thorn, and the remainder will be kept in deposit until 
the birth of the foetus. — Ihid. 

CCLXXXIX. If, however, there sliould exist such an Prindph. 
heir as would bo excluded by the child if bom alive, and 
inherit on its being bOm dead, then notliing will bo given 
to that heir from the assets (of the deceased) until the matter 
is finally determined by the birtli of the foetus. — Ibid, 

^ On a lost or missing Person, 

A lost or missing person is he who is absent, and it is not 
known whether he is living or dead. The Learned have ^ 
unanimously agreed that it is necessary to wait (for a 
period), and then to divide his property. There is, how- 
ever, a difference of opinion with respect to the period of 
waiting. Many of the Doctors have declared that he must 
be waited for, or his reappearance mfi^t be expected, till * 
the expii^on of such a time from his birth-day as ndrone 
like him iPould be expected to outlive it. This opinion is 
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LxOTtRB 

X. 


PrmcipU. 




the most approved, and followed in practice. — ^Roozat nl- 
Ahk&in, p. 59. 

ConsequentiyiT- 

CCXC. The property' of ' a lost or missing 
person is to be reserved (for him), or not to be dis- 
tributed among bis heirs, until his death is estab- 
Hshed, or such a time has elapsed from his birth ae 
none like him would usually be still alive.* 


Abnotations. 

CCXC. According to the opinion of the generality of the Learned 
the property of a miasing person must not be dirided until his death is 
established, or until such a pciiod shall have elapsed as none like him 
would most probably be alive.— ^afatih. 

If a person is absent and no intelligence is received of him, they 
(the heirs; must wait for him till such period as none like him 
would outlive it. After that, his inheritance is to be divided among the 
persons who survive that time. — Irsbad. , 

In reference to the duration of life, one body of the Learned has 
declafed the period of waiting to bo one hundred and twenty years, 
another to be one hundred years, while a third nas asserted it to be 
ninety years. With us, however, the most approved is that which is 
the usual term (of life.) — Rouzat ul- Ahkam, p. 69. 

If a person absent from his houoe or country at so great a distance 
as not to be known or heard of, should be reported dead, his pro« 
perty cannot come under the laws of inlTeritance until his death is fully 
established, or until such period shall have elapsed as by the death of 
all his contemporaries to remove the prqbabiftty of his existence ; after 
which it may bo divided amongst the heirs who are then existing, with* 
out retrospect to such as may have died previous to the division. Some 
doctors have prescribed a period of ten years from his absence, and 
others have disputed the legality of distribution altogether, directing the 
surrender of his property in trust to the nearer relation in opulent cir* 
cumstanees, but the first doctrine is obviously best founded on reason 

and justice.— Col. B., Trans., p* 372. 

( « 
-ji 


* uhTuldm^ p. 460. 
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The property of a lost or miasing pereon is to be reserved Uctum 
( for a term): but with respect to the length of the term 
there are various opinions. Some (doctors) have prescribed 
five years, and this is (founded on) a repq;! of UsTridn Bin Remark*. 
lei Sawit, as having been so decided*by Abu Abdullah, 
on whom be ]^eace; but this report is weak or not suffi- 
ciently authenticated. Others have alleged that the mansion 
ot such a person may be «old after ten years ; and this is 
^approved by Mu;^d on the ground of a report of Alt Bin 
Jllahriir, as having been so decided by Abte Jaafar, on 
whom be peace, with respect to the sme of a part of a 
mansion ; but a general inference from a decision* of this 
nature appears to be unreasonable. And the Shaikh, to 
whom God be merciful, lias said that if the property be given 
up to persons who are preseni^on their becoming responsible 
for it, it would be lawful. Further, according to a report of 
Is-hdie Bin Umar of a decision by Abu Abdullah, on whom 
be peace, the property of the absent person may be divided 
among his or her heirs when they are in opulent circum- 
stances, to be restored to him or to her, if ho er she should 
return. But with regard to la-hik, there are some doubts, 
and though his report is maintained by Sahal Bin Ziyid, 
it is |tUl considered v^eak or insufficiently authenticated. 

It is stated in the Khitif, that the property of a missing 
person is not to be distributed to his or her heirs until that 
timeshas elapsed when not one of his or her equals ( m age) 
would bo living. This opinion is the most approved.* 

On Beraone drovmed or omrwhclmed in mi/ns. 

CCXCI. When persons possessing property, PHaripfc 
and so connected as to be heirs to each other, met with 
a sudden death together from the same cause, and it 
is doubtful whiclf offthem died first, they inherit 
•from each other. 

• 

Thus the Shariya vZ-Telim : — ” These inherit from each* 
other when all or any of them left property, and they are so 
connected as to be heirs to each other, and they died imder 
such drcumstances as to render it doubtful which df them 
died first.”* • 

« • 

' ' ' " a 


* Shariya al-AUm, p. 460. 
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Xsonnn * So the Mafatih: — “ When persons "who are hdrs to each 
^ other periled together, and there is a doubt as to which of 
them died first, then, under such doubt, no right of 
inheritance is established, unless they died by being drowned 
or overwhelmed in ruins. Under the above circumstance, 
all of them would inherit according to the Nasa as well as 
the universal agreement of the Learned.” 

• 

So also the Irsliad: — ^‘^Whon a company of persons w 
drowned, or an edifice fell upon them, and they died, they in- 
herit from each other, under four conditions or circumstances: 
First, — ^that it be not known as to who died and who sub- 
sequently, in which case they do not inherit from each other. 
Second, — that their death was caused by being drowned 
or overwhelmed in ruins.* ^ Third, — that each of them 
was the heir of the other, and there was no preferable heir 
surviving. Fourth, — that all or any of them possessed 
property, as there could be no inlieritance without property.” 
Consequently,— ‘ 

Principle. COXCll. If they left no property, or if there were no 
mutual right of inheritance between them, or if one was 
heir to another without his comj)anion being heir t^o him 
(as in the case of two brothers one of whom has left a 
child), in none of these cases has this law any effect; 
nor, further, when thoir death is not from the same 
cause,* nor where they are all known to have died at the 
same instant of time, nor where one is ascertained to have 
died before another.f 

Whether, again, the application should bo extended to the caso 
of dying together by any other cause ttiau that of being drowned, 
or overwhelmed in ruins, whore a doubt prevails as to the time of 
their respective deaths, is a question xtfon which there is a 
difference of opinion, though the Khaikh, in his Nihdyah, haa, 
expressly extended it to all cases where there are reasons for this 
^ doubt, t 


* So that if they died of any other cause, such as burning oridaying, 
the approved opinion is that they do mit inherit from each otdier the pxo«^ 
perty which they died possessed of Shar&ya ul-IsUm. 

t Sliardjfa uUlslim, pp. 460 & 461* 
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CXIIXCIIL When, the above k proved, then the conditions Isonme 
being established, each party (so dying) inherits :^m the ^ 
other (the original property), but not that which k 
inherited irom mmself by the other.* • Prtnaple. 

^ m 

Mufld lias said that tlio party would inherit what is inhoritod Bemarka 
from himself. The first doctrine, however, is most correct; 
because the principle of law in this case proceeds upon the sup> 
position of a possibility, whcfreas making a person the heir of 
property inherited from himself would require him to be alive after 
he is supposed to bo dead, which is practically impossible. 

Moreover, there is a tradition to the effect that where one only 
of the parties has property, it goes to him who has no property.”* 

As to the necessity of presuming that the person having the 
weakest right of inheritance (that is, the smallest share) should 
have survived the other, tliere is^considerable doubt, it is said in 
the Ijdz that tliere is no necessity. But it is observed in the 
Mahsut^ that its application docs not alter the effect of the law, 
unless wo follow out tho doctrine of Mafidy in which case the 
effect of the profcreiico is obvfous; the opinion, however, 
expressed in JjdZy that there is no necessity in law for observing the 
arrangement, seems to be by far the best founded, an(f even if the 
necessity for tlie supposition were established, it could be of no 
advantage to either of the parties.* 

Thus, if a husband and wife are drowned together, the death of 
the husband is first supposed and the widow's share (in the gstate), 
is grv^en, then the death of the wife is supposed and the 
husband’s share is given out of tho original estate left by her and 
not out of what was sujiposcd had been inherited by her from 
himself.* 

In like manner, if a father and son aro drowned (together), tho 
father inherits first (from the son), and then the son from tho 
father ; but if each should^avo a better title to the remainder of 
the other’s estate than his other heirs, a mutual transfer or 
exchange of propert;^ tal^s place, and the succession of each 

• 

Annotations. 

^ ccxclii. When all those conditions are established, then each one 
inherits from the other of them the (original) property which he died 
possessed of, and not what he inherited from another, nor what another 
inherited from him.-— Irshad. 

e 


* Shar&ya uUlddm^ p, 461. 
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UujTDBB deTolTOB iipoxi the hein of the others. — As where the son leares 
^ brothers on the mother’s side oolj, and the fsther leaTesalso 
brothffis, there tiie property of the son is transferred to the fiitfanr, 
and, in like manner, the original property of the fatiier is transfoiMd 
to the son, and then what has thnabecoqio the property of eadh, 
derolTes upon his own brothers that is his heirs reapectively.* 

CCXCrV. If we suppose that every one of the parties 
has associates with him in his tight of inheritance, as, for 
instance, if the father had other sons than the one drowned 
with him, and the son leaves also children of his own, then 
the father (being first supposed to have been the survivor) 
gets a sixth part of tlie son’s property in common with the 
(deceased’s) children; and then supposing the fatiier to 
have died, the son inherited his portion of the inheritance, 
in common with his brethren, which portion, together with 
the remainder of the original property left by him, descends 
to his own children.* 

ivteevb. CCXCV. When, again, the heirs (who perished 
together), have equal rights in the succession of each 
other, — as, for instance, two brothers, neither of 
whom is supposed to Irave preceded the other, 
and the rights of both are .equal, — the ef-tate of 
each one of them is transferred to the otlier; and 
if neither of them leaves any heir, the succession to 
both devolves on the Imam; or if one of them leaves 
an heir, then what has become his property goes to 
such heir, and what has become the property of the 
other goes to the Imam.* 

rtineipb. CCXCVI. When a person has died involved in 
debt to the iiill amount of his {property, it is not to be 


Annotationi. 

ecxovi* If a person die wbo is involved in debt to the full amount of 
what leaves behind him, his property cannot be tr^isferred to bis 
heirs, but must continue as if in possession of the deceased, burthened 
with payment of his debts. — Col. B., Trans., p. 373. 


* Shardya vJ-Iildm, p. 461, 
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transferred to his heirs, but to remain subject to the 
same conditions as if still belonged to the deceased.* — ^ 

But,— 

CCXCVII. If the debt ^ould not absorb the whole of Priae^ 
his estate, so much of it as is required for the pajrment of 
hk debt remains subject to the same conditions as if it 
stUl l>elonged to the deceased, and the surplus is transferred 
to his heirs.* 


On Exclusion from inheritance. 

CCXCVIII. Exclusion is either from the whole PrincipJ^ 
inheritance (1), or from ^art of a share *(2). — 
Shardya ul-Isldm, p. 444. 

CCXCIX. Exclusion of the more distant heir Principle, 
from the whole is caused* by the nearer class 
(of relatives).! — Rouzat ul-Ahkam, p. 7ft ♦ 

For instance, parents aycl children, how low soever, entirely Example, 
exclude ^brethren and granetparents ; and those entirely exclude 
paternal and maternal uncles and they entirely exclude the 
persons who become heirs in v rtuo of vald. — Itouzat uhAhk^m, 

2>. 75. • 


At;notations. 

ccxcvii. Should these not involve the full amount of his estate, the 
excess is considered inheritance, and may be immediately transferred to 
the heirs, leaTing a portion adeauate to the debt still attachable by his 

creditor, as if in possession of tlie deceased, — Col. B., Trans., p. 373. 

• 

eexeix, ccci. With respect to the first, the rule is that regard is to ^ 
be had to the nearness (of blood or connection). I'bus the child of a 
child cannot inherit with a child, male or female, insomuch that there is 
no inheriiance for a son's son, when there is a daughter. — Sharfya ul- 
JsUm, p. 444. 


* Shar&ytt p. 444. 

t Vide ante^ pp. 192 — 197. 
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CCC. Ill like manner, the nearer degree in 
each section entirely excludfs the more distant 
(degree) in tl^e same section (of the same class). — 
Ronzat ul-Ahkara, p. 79. . 

GCCI. Children of (one’s own) loins, that is, tlie 
immediate children, though females, entirely exclude 
children’s children, and these exclude children of 
children’s children, and so on. The parents, how- 
ever, do not exclude (any of) them.^ — Ibid. 

CCCII. A person who is related to'the deceased 
by the same father only is excluded by one who is 


ANN6TAT101I8. 

CCC. When there are several generations together, in different 
degrees of descent, the nearer of them is preferred to the more 
remote. — Sharaja ul-Islam, p. 444. 

ccci. When there are several children's children, hoar low soever, 
combined, l;he nearer of them excludes the more remote. — Jhid^ 

A child excludes all persons who are related to the deceased through 
his parents, or through one of them As^brothers and sisters and their 
children, grandfathers and their parents, paternal and mater ^.. bI uncles 
and aunts and their children . — IbitL 
Eifclusion from inheritance is described hj the author of the Bhar&ya 
as being of two sorts, either entire, or partial — that is, from a part of the 
share. With respect to the first, the uniform ciiterion of law is that 
respect and attention be paid to nearness of blood, upon which principle 
it follows that a grandchild cannot at all inherit with a child of the 
deceased, whether male or female, not even a son's son with a daughter, 
and that whenever an assemblage of cbildren’s children occurs, however 
low in descent, the nearer always exclude those who are more remote. 
Furthei, children in whatsoever degre^ exclude all persons related to 
the deceased through his parents or one of them, as brothers cUr sisters 
and their children, grandfathers and their parents, paternal and mater- 
nal uncles and their children ; and, in general, no relation can inherit 
with children of the deceased, except immediate parents and a husband 
or wife.— ‘Col. B., Trans., pp. 363 & 364. 

cccii. Every person related to the deceased by both the father’s and 
mother’s side excludes entirely from inheritance a person by the 
father's side only, provided they are equal in class and degree.— Cob B., 
Trans., p. 364. 

Brethren of the whole blood exclude brethren of the half blood on the 
fatlici's side. — Uouzat ul-Ahkam, p. 76. 
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related to liim bj both parents, provided they are 
equal in degree.-t-Sbaiiya ul-Islam, p. 444. ^ 

GCCIII. Brethren in general exclude the children prmeipu. 
of brethren, and so on itf the descending line step by 

’ CCCIV.’ Brothers and sisters and their children, I Principle, 
how low soever in descent) exclude those who are 

• related through grand-parents, — that is, paternal and 
maternal uncles (and aunts) and their children, — 
but they do not exclude the parents of those grand* 
fathers. — Sharaya ul-IslAm, p. 444. 

For a grandfather, how high soever, is (dlwaysJTa grand- 
father, though when there are several generations together, 
in degrees of ascent, the lowest of them (who is nearest to 
the deceased) is always preferred to the more distant. — 

• Shardya ul-Isldm, p. 444. * 

CCeV. The deceased’s grand-parents exclude * their Principle. 
parents (that is, the ancestors higher than they), and so on 
in the ascending line, .step by step. — ^Rouzat ul-Ahk4m, 
p. 76.* • 

OCCVI. The paternal uncles and aunts, maternal uncles principle. 
and aunts, and their children, how low soever, exclude the 

Annotations. 

cociii. Upon failure of parents and children of the deceased, brothers 
and grandfathers from the second class ; of these, therefore, upon the 
same principle, a brother, for example, excludes a brother’s son, and if 
we suppose an assemblage of the members of this class in different degrees 
of descent, the nearest always excludes one more remote.^Gol. B., 

Trans., p. P64. J 

* ccciy. Brothers and sisters of the deceased, or their descendants in 
igoiy degree, exclude all those related through grandfathers, asundes,* 
paternal or maternal, and their children, but do not exclude the parents 
of those grandfathers, for a grandfather in any degree of ascent, how- 
ever remote, is still considered a grandfather with respect to tbc other 
description of this class.— Col. B., Trans., p. 364. • 

ooevi. Uncles again, whether paternal or maternal, of the deceased, 
and their children, how low soever, exclude entirely all uncles of his 
father, who, in like manner, and thsir descendants, exclude all ancles of a 
grandfather.— Col. B., Trans., p. 364. 
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paternal aad maternal undea (also aunts) of the &thet, and, 
ni like manner, the children of the father’s paternal and 
maternal uncles exclude the patomal and maternal uncles of 
the grandfather.-^hardya ul-Ishim, p. 444. 

GGCVII. A consanguinous ‘ relation, however 
remote, excludes an emancipator; and, in like man> 
ner, an emancipator or hie representative in tlie 
inheritance of the freedman, excludes the surety for 
offences, and the surety for offences excludes the 
Imam. — Sharaya ul-Islam, p. 444. 

GCC Vin. The husband or wife neither excludes, 
nor is excluded by, any of the abovementioned rela- 
tives, hut, happening to be with any of them, takes 
his or her large or small share as the case may be. — 
Vide ante^ pp. 211 & 212. 

Partial exclusion, or the diminution of a shore, is of 
two kinds : Exclusion by children, and 2, Exclusion by 
brothel's alid sistem. 

GCCIX. A child, how low soever, and whether 
a male or a female, excludes/ the parents (gf the 

t Annotations. 

Such is the case with paternal and laaternal uncles^ with one excep- 
tion. — Kouzat ul-Ahkam, p. 76. — Vtde unify pp. 179, 

cccvii. Lastly, a blood relation, however i emote, excludes entirely a 
manumitor; a manumitor or his representative excludes a patron by 
contract or surety for offences ; and the latter precludes escheat of his 
client's effects, or, in other words, pieventr the title of the Imam. — Col. 
B., Trans., p. 364. 

occviii. None can participate with cl^ildren except the husband or wife, 
and the immediate parents of the decease^.— Sharaya ul-lslam, p. 444. 

qpeix, Gccx, There is partial exclusion in three cases. The one 
is that children partially exclude the deceased's husband or widow from 
(his or her) large share, reducing it into the small share ; the other 
is, that children exclude the (deceased's) mother from her large share 
(which is a third), reducing it into her small share, which is a sixth, though 
in certain cases something more than a sixth goes to her by return ; 
and the thiid is, that bretjiren exclude the mother from anything above a 


* Vide mU, pp. 220—231, 
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deceased) from more than two-sixths of the estate lmstom 
( except when they are with one daughter, or one of i- 
them IS with two or more daughters) and drives the 
husband or wife from thedarge to the iSmall share (ap- 
pointed for each of them).f — Shardya ul-Tsldm, p. 445. 

* There are three states in.'srhich a husband or vddo^r may Bemailcs. 
Jje (with reference to the inheritance). First , — there may 
be a child how low soever to participate in the inheritance, 
when the share of the husband is a fourth, and that of the 
widow, an eighth. Secovd , — ^there may be neither a child, 
nor a chid’s child how low soever, when the husband’s share 


Annotations. 

sixth. Although they themselves are totally excluded, yet their exist- 
ence, as already stated, is a cause of t^e mother's partial exclusion. — 
Couzat ul-Ahk4m, p. 76. 

Partial exclusion or diminution of shares is of two kind! ; that by a 
child, and by brothers or sisters. A cliild or descendant of the deceased, 
however remote in degree, restricts the share of his immediate parents 
to two-%ixths of the iuheritanoo, except in the case where, with one, two, 
or more daughters, there is only one of the parents remaining. Further, 
a chiyi of the deceased, whether male or female, restricts also the hus- 
band or widow to their lowest appointed shares of inheritance, agreeable 
to the words of the sacred tc\t formeily quoted. Husbands and wives 
therefoic may be said to take in three cases - first, with a child in any 
degree of descent, the husband takes & fourth, and the widow an eighth of 
the property ; secondly, upon failure of children and chddrcn's children 
how low soever, the husband Has in this event a half, and the widow a 
fourth, of the inheritance ; thirdly, upon failure of all other heirs what- 
soever, whether by consangugiity or patronage, the husband takes not 
pnly his highest appointed share, oiz., a half of the wife's estate, but 
receives also the remaining half by return in virtue of the residuary title 
formerly specified. The widow, also, in this case receives first her 
appointed share, utz., n fourth of her husband's estate ; but with respect 
to her residuary title there are three opinions. The most approved 
dootrine, however, as formerly expressed, denies any title to the return 
on the part of a widow.-^Col. B., Trans., pp. 364 & 365. 

• 


* Vide ante, pp. 229 — 231. 
t Vide ante, pp. 182 & 183. 
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id a half^ and the widow’s a fourth. IVtird!,— -there may be 
neither an*heir by consan^inity nor one by special connec- 
tion, in which event the husband gets a half as his specific 
share, and the fcmaining half by return or reversionary 
right; while the widow gets* no more than a fourth.* — 
Extract from the Shardya ul-Islam, p. 44>5. 

CCCX. As to the exclusion by brothers and sisters, thelfee 
prevent a mother’s portion exceeding a sixth of the inherit^ 
ance upon four conditions. First, that there be two or more 
males, or one male and two females, or only four females. 
Second, that they be neither infidels, nor slaves (a). Third, 
that the father of the deceased be in existence. Fourth, 
that the brothers and sisters be either of the full blood, or 
of the half blood on the father’s side ; and that, according 
to the best founded opinion, they exist sepaiutc from the 
mother, and not in her womb. — Sharaya ul-Islam, p. 445. 

(a.) Whether a muderer would exclude (the mother) is liable 
to doubt, the most prevalent doctrine, however, is that bo would 

The children of brothers and sisters do not exclude the mother 
or reduce her share (as their parents d<)). — Ibid. 


^ Annotations. 

CCCX. Brothers and sisters, again, of the deceased restrict the share of 
the mother to one-sixth of the inheritance, upon th^se four conditions : — 
Ftrsi, that they consist of two or more males, or of one male and two 
females, or of four females without a male. Second, that they be neither 
infidels nor slaves, as will immediately at more length appear in treating 
of the impediments to succession Whether on the part of a murderer 
this exclusion can take place, is a question admitting of doubt, but the 
most prevalent doctrine has decided in the negative. Third, that the 
father of the deceased shall also be in existence. Awd, fourthly, that the 
brqthers or sisters themselves be either of the full blood, that is, by 
both parents, or by the father’s side, as also agreeable to the beat founded 
opinion, that they exist separate from the mother, not in her womb, for 
a feetos does not operate this limitation of her share. Further, the 
children of brothers or sisters do not in any degree affect the share of a 
mother, nor of hermaphrodites a less number than four, by reason of the 
possibility that they may^U be females. — Col. B., Trans., p. 365 & 366. 




Vide ante, pp 182, 224, 225. 



LECTURE II; 


ON THE COMPUTATION OP SHARES— MODE OP DIS- 
TRIBUTION— AND VESTED INHERITANCES. 


On the Extraetora or Dimeors of Shares. 

Bt "extractor” or "divisor” of a share vre hiean the 
Rmallcst number by which a portion or share can be correctly 
extracted* (from the mass of the deceased’s estate ). — Sha- 
rfiya ul-Isl&m, pp. 4C2 &s 463. ^ 

CCCXI. There are five numbers (ibr thp six Prw6pk. 
appointed shares) : — is extracted or derived 
from (tlie number i two; a fourth, from four; an 
eighth, from eight; one*third and two-thirds, from 
three ; and a sixth, from six.— So, — 

CCCXII. If there are in a case two halves, or I'riMipU. 
one half and the remainder, it is to be arranged by 
two,* that is, the division will be by two. — Ibid. 

^ CCCXIII. If a fourth and a half, or a fourth and Pnae^u. 
the remainder comhine, the division is by four. — 

Ibid. 

OGGXIY. If, agfin, there is an eighth with A PrincipUe 
• half, or an eighth with the remainder, the division is 
by eight. — Ibid. * ^ 

CGCXV. If one-third and two-thirds, or one-third Pri^eipb. 
and the remainder, or two-thirds and the reuMinder 
combine, the division is by three. — Ibid. 

GGGXYI. If there are a swth and a third, or Pritufyb. 
a sixth and two-thirds, or a sixth and the remainder, 
the division is by eix.—Ibid. 
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CCCXyil. Where there is a half with a third, 
or two'thirds and a sixth, or with one of these two, 

. the division is by six; but if a fourth is substituted 
for a half, the division is by twelve, while in the 
place of a hal^ if there be an eighth, then the divi- 
sion is by twenty -four. — Ibid. 

CCCXVm. Thus originally divisions beingmade^ 
by two, /bur, eight, three, six, twelve tvoA. twenty-four^ 
these are called extractors or divisors of shares. 

Relation between Nwmhera, 

CCCXIX. Two numbers are either equal to 
{mutasd^), or different from, each other; — if dif- 
ferent, they are either mutaddkhal (one an aliquot 
part of the other), mutwdfak (commensurable), or 
mutahdyan (prime to each other).* 

CCCXX.^ They are mutaddkhal, or one an ali- 
quot part' of the other, when the smaller being sub- 
stracted twice or oftener from the greater, exhausts 
it completely, and the smaller does not exceed half 
the greater*(/i). 

{h.y It is optional to designate it mutandsil or proportional, 
as three, six and nine j — ^four, eight, and twelve.* 

CCCXXI. They are mutwdfak when the smaller 
(of them) being substracted once or oftener froid 
the greater, the remainder is more than one (i).* 

({,) As ten and twelve, for when yon subtract ton (from 
twelve), the remainder is two ; and if you subtract two from ten 
several times, the latter is completely e&hausted.* 

* CCCXXII. If after subtraction, the remainder is 
two, the numbers are said to agree in half; if it is 
three, ,the agreement is in a third ; and so on up to 
ten ; and if it is eleven, then the agreement is in a 
fraction of that number.* 


• Shariiya uUMdm, pp, 464 k 46C. 
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CGCXXIII. Two numbers are said to be m«to> i<^n 
ha^ms or prime to each other, when the smaller 
being subtracted from the greater (of them), once Pri»a^ 
or oftener, the remainder is unity.* .* 

As thirteen and twenty ; for, if thirteen is subtracted from Example, 
twenty there remains seven; and if seven is subtracted from 
tliirtccn, there remains six, and if six is subtracted from seven, 

4h6re remains only one.** 

Arrangement.* ^ 

CCCXXIV. If the parts (or numbers) of a /Jivisor Primiipie, 
agree with the shares (of the parties entitled thereto), 
so that the estate can be divided (amon^ them) 
without a fraction, then there is no difficult.* 

As when there is a sister by the same father only, with a husband Example. 

(of the deceased), then the division is by two. Or, when the 
deceased has left two daughters, » and botli parents, or both 
parents and a husband, then (in each of these cases) the division 
is by six ; and the estate (in all these cases) can b(? divided* with- 
out a fraction * 

But if there is a fmetion in the division, yet the same 
may dccur, either with respect to one set of heiis (1), or 
with respect to several of them (2) * 

Ilf the first case. — 

CCCXXV. The number of the individuals Principle. • 
(whose shares are fractional) is multiplied by the 
whole of the divisor if there is no common measure 
between the number and shares of the indivi- * 
duals.* 

As, for instance, if thq^-e are both parents and five daugh- Example, 
jters (left by the deoeasdfi), tlieu the divisor is six, and the 
shares of the dauglitors are four (the same constituting two-thi<|^), 
and there is no common measure (between four and five), so them 
(whole) number of their pei&ons, which is five, will be multiplied 
by six, and the product (30) will settle the case; the share of 
each heir, as it dtood before the multiplication, will now be multi- 
plied by five, and the product will be the amount to which each 
will be entitled.* 


E 1 


* 8h0rdpa uhlsUm^ pp 463 & 464. 
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GCGXXVl. Bat if there is a common measure 
between the number of the persons and their shares, 
then the measure of the number of their persons, 
and not of th<> shares, must b^ multiplied by the 
divisor.* 

As vihen there are both parents, and six daughters (of the 
deceased), the share of the daughters are four or four-sixths,^ 
which cauiiot be divided among them without a fraction ; but 
their share agr(*es in haff with the number of their persons (that 
is half is the common measure of the numbers of their share and 
persons), so three, which is half of the munlier of their persons, 
is multiplied by the divisor which is six, and the product gained 
is eighteen. Previously, the shares of tlio pareuts wore two out 
of the original divisor, or the 'Toot of the case, now they are 
niultipliod by three, and the product, which is six, is for them : 
the daughters had four out of the original divisor, the same is 
now multiplied by three, and the product twelve will be for thorn 
all, — two parts for each daughter.* 

« • 

In the (Second case, that is, — 

GCGXXVII. If a fraction* occurs in tbe shares 
of more than one set, then thdre may be a common 
nieaijure between the shares and individuals of all 
those sets of heirs whose shares are fractional ‘(1), 
or there may he no common measure between 
them (2), or there may be a common measure in 
any of them, and not in others (3). In the first 
instance, the number of the heirs or individuals of all 
those sets are reduced in correspondence with 
the common measure; in the second, all the numbers 
are to he dealt with as they are ; and in the third, 
toi (number of the individuals of the) set with 
' respect to which (that is between whose number and 
shares) there is a common measure, is to be reduced 
in correspondence with the common measure, and 
the rest is to be dealt with as it is.^ 


Sheurdya pp. 463 & 464. 
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After all this has been done, the resulting numbers will LBcmma 
be found to be similar or equal {nmtaTudaal), one an aliquot 
part of the other (rrmtaddJdi^ commensurable {mutwdfak)^ 
or prime (mutabayan) to each other.* 

CCCXXVIIL If the numbers are equal or similar Prindph^ 
{mutamdsal), it is sufficient to take one of them, and 
multiply it by the original divisor.* 

• As where the deceased has left two brothers by the same niuatratioo. 
father and mother, and two brothers by the some mother only, 
there the original divisor of their shares is three, f and three can- 
not bo divided among them without a fraction ; so one of the two 
numbers, that is two, is multijilied by the original divisor three, 
and (the product is six, out of which) tWo go to the brothers by 
the same motlier only to bo divided between them J[ equally), 
and four go to the brothers of tlfc whole blood.* 

CCCXXIX. If the numbers are mutaddhhal^ or 
one an aliquot part of the other, then reject the 
least of the numbers, and •multiply the greater by 
the divisor.* • , 

As where the deceased has left three brothers by the same Illoatratioii. 
mother only, and six by the same father only, the divisor of their 
sharesais three, which caiiyot be divided among them without a 
fraction; the number, however, of one of the sots (of licirs) is 
half of that of the other. So the numbers being 
(thfft is one an ali(]Uot part of tlio other), six, the greater number, 
must be multiplied by the divisor (3), and the product will be 
eighteen, which settles the case (without a fraction).* 

CCCXXX. If the numbers are miitawafak^ or Pnneinu. 
commensurable, you are (first) to multiply one of 
those numbers by tlie measure of the other (that is, 
by the quotient of the other when divided by the 
measure), and then ^o multiply the product by the 
* root of the case or the originiil divisor. A 

As when the deceased has left four wives and six hrofners^JUastratiour 
the V original) divisor is four, but by this the estate oannol be 
divided without a fraction ; there is, however, a measure between 
four and six, which (measure) is half, or two, so you are to 


* Shardya ‘uhTgfdm^ p. 464. 

f Of which two go to the brothers of the whole blood, and one 
the brothers of the half blood. 


gow 
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LwoTuftB multiply (six, which is) one of the numbers by two, which is half 
of the other number ( four), and the product will be twelve, by 
which you are to multiply the original divisor, which is four, and 
this product icT divifdble without a fraction.* 

Principle. CCCXXXI, ‘ If tho nuiAbers are mutahdjfan^ or 
prinhe to each other, one of them is to be multiplied 
by thp other, and then the pi:oduct by the (original) 
divisor.* 

niustration. As when there arc two brothers by the same mother only, and 
^ five by tho father alone, the divisor is three, Imt this cannot be 
divided among them without a fraction, and the numbers are 
* neither commensurable, iioj* one an aliquot part of tho other, one 

of them is, therefore, to be multiplied by the other, and the pro- 
duct, which is ten, is to be multiplied by tho original divisor, 
which is three, and the product of this (latter) multiplication 
will satisfy the case.* 

Mode of pistnhxdion. 

Prind]^. CCCXX^ll. If (the number of the units or parts 
contained" in) the divisor falls short of the shares (to 
be allotted), a case tliat can only liappen when a 
husband or a wife intervenes.— yet the divispr is 
never increased;* but the dcnciency falls on the 
person or persons related through the father.f 

Example. As when the deceased has left both parents, two or more 

•• daughters, and a husband or wife ; — or both parents, a daughter, 

and a husband ; — or one parent, two or moro daughters, and a 
husband. In these cases, the husliand or wife takes tho small or 
reducoil share appointed for lum or for her,J each of tho ])areuts 
has a sixth, and the remainder goer^ to sno daughter, or to two or 
more daughters, — ^the divisor never being increased.* 

In like manner, when there are two brothers by tho same mother 
onlltond two or more sisters by the saruo father and mother, or by , 
thd^lBae father only, with a husband or wife, or a brother or 
*%ifeter by the same mother only, with a sister and husband, then, 
in fiiese cases, tho husband or wife takes his or her (appointed) 
share, J and the <leficioucy fulls especially on the sister or sisters 
by tho same father and mother, or by the same father only.* 


♦ SharUt/a p. 466. 

t Bee antCf pp, 213 & 214. 

% Sec antf‘, pp, 182 & 184. 
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CCCXXXin. If the estate can he divided veithout 
a fraction^ well and good (a), if not, you must multi- ^ 
ply the shares of those whose portions out of the 
original divisor will ^ot quadrate (5).Y 

(a. ) As an oxamplo of the first case, suppose that the deceased 3:xample. 
has left both parents, a husband and five daughters, here the 
divisor IS twelve, f (of which) ^he husband has three, the parents 
four, and the remaining five, which are for the daughters, are divi- 
sible among them without a fraction. ^ 

(A) As an example of the sl&cond case, suppose there are Example^ 
three daughters (instead of five), then the (remaining) five •shares 
will not be divisible am«ig them without a fraction, so three must 
be multiplied by the original divisor, and the product wiU settle 
the case (without a fraction).* * * § , • 

CCCXXXIV. If (the units or parts contained Prtne^ 
in) the divisor exceed the shares (to be allotted), 
the excess or surplus is returned to the shcrera, 
excepting the husband;}; and wife, and the, mother, 
when there are brethren, as already stated. § And 
when there is a person who has two causes of in- 
heritance, with another who has only one cause, — 
the master of two causes has a preferable right to 
the iMjturn over the master of one.* * 

1. When a deceased has left both parents and one daughter, and Examples* 
there are no bretliiou, the return is made m fifths ; but if brethren 
luteiveuc, the return is m fourths, and the origmaJ divisor of the 
return is multiplied by the divisor of tho ca 80 .j| 

2. In tho case of thoie •being one parent and two or more 
daughters, the surplus returns m fifths, so five is multiplied by 
the original divisoi.|| 

, 3. Ill the case of thoro bfiing a brother or sister by the s|m 0 
mother only, with a sister by tho same father only, tho rotnrflips 
made to them iii fourths, according to tho most correct doctrine || • 


* Shardya nUJsUm^ p, 405. 

t See anfCy p. 312. 

X Vide, however, ante, pp. 223-^225, 

§ See ante, p. 291. 

II Shardya nl-Isldm, pp, 465 4. 466. 
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4* In case of there *being twa brothers or aisten by tibe tene 
mother only, ^ith a sister by the same father only, the return » 
made in fifths, and five is multiplied by the original divisor, and 
the product divided without a fraetion.* 

On the Munaeahhnh, or veded irdieritances. 

CCCXXXV. By mundsaklMh we understand 
that a man has died, and before partition has been 
made of his estate, one of his heirs has died also,-^ 
so that two partitions are to be made of one ori* 
ginal estate.* 

CCCXXXVI. The way to dispose of the above 
is to arrange the first case, and to take out of it the 
portion of the second deceased ; then if the heirs of 
the second deceased are (also) the heirs of the first, 
without any difierence in the division, the partitions 
would be as if one only.* 


^ Annotations. 

cccxucv. By Munasdkhah is here meant that a person has died, 
and while yet bis estate has not been divided, there died anothir>r who is 
an heir of the first decesised : in this case, sometimes the two inherit- 
ance! are divided by the partition of one the original) estate.^ 
llouzat ul-Ahkdm, p. 76. * 

Thus if the heirs and inheritances bo not difierent, then the (two) 
inheritances will be assumed as one, and there will be no need of a 
new (process of) partition. The meaning of the heirs not being 
different is, that the heirs of the second deceased are, without any 
difference, the heirs of the first d/^ceased— <is being a child, a 
brother, one of the spouses, or the like. For example, a man has died 
leaving fonr brothers and two sisters, all of whom are of the whole 
blood, or by the same mother only; subsequently a sister and two bro- 
tfllrs have died, leaving no heir except the two brothers and one sister ; 
in this case, the estate is divided among them in the proportion of two 
shares to a male and one share to a female— if they are related by both 
parents, but if they are related by the same mother only, it will go to 
them in equal shares; those who died (before the partition) are consi- 
dered as if they did not at all exist, or as if the first deceased did not 
leave any heir except tl^ latter (who survived).— /i&id. * 


* SAardi^a uUJeldm^ p. 466. 
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As 'wlien a deoeaaod has left thre? brothers and three Laonmaf 
sisters all related on the same side, and subsequently one of the ^ 
brothers has died, then another ; alter this one of the sisters has 
died, and then sihother, and there remained only one brother and Exanq>la 
one sister surviTing them :.now among these thb property of the 
first deoensed is to be divided in thirdt,* or in equal shares.^ 

pCCXXXVll. But if there is a difiereuce iu the 
right or in the heirs, or ill botli, then the portion of 
the second deceased must be looked to : if the same 
is divisible (among his heirs) without a fraction, there 
is an end of it.f . ' 

As a person lias died leaving a widow, a fatbor, and a Example, 
daughter, then the widow's portion (being an eighth), is throe 
parts out of twenty-four. ^Subsequently the widow has died leav- 
ing a son and a daughtert (and iier share is obviously divisible 
among her heirs without a fraction). 

But if the second deceased’s share cannot be divided 
among his heirs without a fraction, then the case represents 
two aspects : — • ^ , 

CCCXXXVIII. First . — There maybe a common Principle. 
measure between the §econd deceased’s portion (out 
of tbe»first estate), and the (number of tbe) parts into 
which tbe second estate is to be divided ; if so, then 
multiply the measure of the second estate or inherit- 
ance by the (whole number of) parts oftbefirstestate,^ 
and the product will settle both tbe estates ;§ that 
is, it will suilice to divide them without a fraction. 

NOTATIONS. 

ccczxxvii. If the second partition can be made out of the first with- 
out a fraction, (that is, if the poHion received by the second deceased 
out of the original estate can Sbe divided among his heirs without a 
ffUction,) then both (the divisions) will be considered as one, and 
happens when the second division or arrangement agrees with the « 
second deceased's share in the first estate.—* Bouzat ul-Ahkam, p. 78. 


* Jn third ft, if the surviving brother and sister are related by both parents 
or by the father only, and m equal elMres, if they are related by the 
mother alone. • 

f Shardya uUMdm, p. 46C. 

j That is the parts into which the first estate is divided. 

§ Shardya uUIeldWf p. 446. 
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CCCXXXIX. The portion of the 

second deceased (out of the first estate) and the 
ptineiph. uumbet of tliQ parts (into which his own portion is 
to be divided among his heirs) may be prime to each 
other, then (the whole number of the parts of) the 
second divisor is to be multiplied by the origiqal 
divisor, and the product \vill suffice to make both 
the divisions without a fraction; and every person 
who had anything in the first estate, will take the 
same multiplied by (the number of) the second, • 

Illustration and solution of the first aspect of the 
above cc^e , — ^ 

A woman dies leaving two brothers by the mother alone, 
and two brothers by the same father only, and also a husband ; 
subsequently the husband dies leaving a son and two daughters.! 
Here the original divisor is* six, which docs not quadrate ; the 
same, therefore, must be raised to twelvo.f Now the husband’s 
share is six half of twelve), which is not divisible (without 
a fraction) into four parts (as required for distribution among his 
heirs), the same, however, agrees in hi\lf with (the number of) the 
second division (that is there is a copimon measure of 6«>aud 4, 
which is 2), so, two, the measure (of the number) of the second 
estaV^ must be multiplied by the (raised) divisor = 1 2 of the first 
estate, and not by the original divisor, and the product (*=24) 
will satisfy both : each person who had anyching in the estate 


* Shardya •id-lhldm, p. 466. 

f This example i& more fully explamed«>n the Monzat nUAhhdm, which 
is as follows . — 

A woman dies leaving her husband, two brothers by the some mother 
only, and two paternal brothorn : subsequently the husband dies leaving a 
son, and two daughters bom of the w&mb of a wife other than the 
deceased : (in this case,) the original divisor is six, from which both half 
and a third can be extracted, but as the remainder, which is one, does not 
quadrate with the paternal brothers, the original divisor (six) must be 
multiplied by the number of their persons, and the product (twelve) wxU 
suffice for the division without a fraction Out of the above (12), the 
portio]|} of the husband is six, and as the divisor of the shares of his hehfl 
is four, BO there is an agreement in half between (the number of) mis 
divisor and that (of the) portion ; consequently, the measure (»2) of the 
former is multiphed by (&e whole number of) the (raised) divisor of the 
first estate, which is twelve, and the product, which is twenty-four, will 
be divided (among all the heirs) in integral portions,— Boozat iii-AhtAm» 
p. 78. 

t See the above note. 
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'Will now hftve the same multipUod by Iwo.* — Sboraya ul-Islfan, Lbctobb 

p. 466. * 

Ulustration and solution of the skeond aspect of the 
above case : — 

• • • 

A woman dios leaving a husband, two brothers or sisters 
by the same mother only, and a brother by the same father alone : 
subseqnentiy the husband dios leaving two sous and a daughter. 

Here the original dj^visor is six* out of which the husband's portion 
fs tliree, which cannot be divided (without a fraction) into five^ 
parts (receivable by his heirs), and there is no common measure 
(between three and five). Five, therefore, must be multiplied by 
the original divisor, and the product will satisfy both the parti- 
tionh p. 467. 

CeeXL. When there is a mundsakJuih (or vested Principle, 
inheritance) in more than twoVstates,^ — that is, when more 
than one heir has died before pai'tition ()f the first estate, — 
then you must see if the jioition of thn third (deceased) 
is divisible among his hciis without a fraction, if no+ then 
you must proceed with the third in reference to the two * 

(preceding) estates, as you have done in the second with 
reference to the first. And so on, if we suppose that there 
has been a fourth death or more. — Ibid, p. 467. 

• • 

The abstract or substance of the principles or rules 
cccxxxvi — cccxxxix is, that, in the division of thcw first 
deceased’s estate, if the divisor, determined, falls short, or 
cannot satisfy all the sharers in integial numbers, then it 
is multiplied by the number of the jiersons whose shares 
are fractional; and thus raised to a number that suffices 
for the purpose. 


Annotations. 

ceczl. In this manner, if further deaths occur among the heirs, 
then the third, fourth, and other divisors (tliat is the divisors in the third, 
fourth and other deaths) will be determined, and compared with the fixed 
portions of the second, third and fourth (and also other) deceaseds, and 
the amount of the measure (in the case of agreement), or the whole 
number of the parts of the division (in the case of disagreement) must 
be multiplied by the first, or original divisor, and the product divided.—* 
Kouzat ul-Ahk4m, p. 78. 


S 1 


See the follovnug Abstract and Tables. 
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ijmoiiB la the division of the second deceased’s estate, if 

the divisor, deteni^ed, agrees in a nnmher with what 

is in hand (that is, the portion left by the second deceased 

as his share in the estate of the first deceased), then the 

measure of this divisor will be multiplied by the whole •of 

«the original divisor, and accordingly the number of the > 

shares already received by the then Ihnng hmn of the first 

deceased will be multiplied by the measure of the second 

« 

divisor, in order to give them the proportionate numbers or 
parts of the product of the multiplication of the second 
divisor by the first. In like manner, the measuro of the 
portion in hand must be n^ultiplied by the measure of the 
second divisor, and the product will be divided among the 
heirs of the second deceased, or, in other words, their 
respective portions out of the second divisor will b<^mulii- 
plied by the measure of the portion in hand. But if, 

n 

instead of agreement, there bo disagreement between the 
second divisor and the portion in hand, then the whole of 
this divisor will be multiplied by the whole of the original, 
or the first, divisor, and also by the whole of what is in 
hand; and the products of the two multiplications will be 
divided among, and given to, the heirs of the first and 

a 

second deceaseds, as done in the (above) case of common 
measure. All these will be more clearly, and at the same 
time more easily, learnt from the two following tables, 
which are nothing more than the above two examples 
simplified in tabuldT forms. The first, in Table I, and the 
second, in Tabic II. 
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•LECTURE XII. 


PHnciple* 

Prineipk, 

% 

Pnnciple. 

Principle, 


ON PERMANENT MARRIAGE. 

CCCXLI. Marriage (contract) requires declara- 
tion {ijdb) and acceptance [kahul) for its constitution 
to demonstrate intention without ambiguity.* 

CCCXLIL The terms expressive of the declaration are 
two: Zawwajtu-ha'* and “ (both meaning 
I have married thee).^ 

CCCXLIII In (regard to the term) Muttahv-ka^* (I 
have taken thee to enjoy), there is a doubt (as to its suffi- 
ciency), but the most preferred opinion is, that it is legally 
sufficient.* 

CCCXtlV. Acceptance is (expressed) by saying — 
have accepted the tazwij (union),’* or — I have accepted the 
niJeah (marriage),” or by any term of the like import j or the 
same may bo shortened by saying — “ I have accepted.”* 


Annotations. 

cccxli. Marriage requires declaration and acceptance wliich constitute 
(and complete) the contract. — Tahrir ul-Abkam. 

ceexlii. There are two terms to express declaration, vtz., “Zats- 
wajiU’-hV" and “ AnkuhtU'-ki'' (I Lave mairW thee). — tb%d, 
ceexliii. Acceptance is eficcted or expressed by the words Kahiliu 
nikdha^ wa aUiaztdja^^ (1 have accepted the marriage).— iZfid. 

In marriage, the contracting parties, K* adult, are required to express 
declaration and acceptance by such words as indicate the intention of 
(their) mind; as zawwajtu-ka, anhaktu~ka, and muttatu^ka'* (I have 
married thee) permanently or temporarily.— Mafatfh. 

The first and second expressions are generally used in a permanent 
marriage, and the third, in a temporary marriage.— J&td. 


* Shardya pp. 261 &; 262. 

t More literally * %awwajtn-ka * signifies ‘ 1 have joined or united thee,^ 
and *1 have connected thee in wedlock.’ 
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CCCXLV. It is required tUat tkose two (that 
is, declaratiou and acceptauce) be expressed by — 1 

words of the past tense.* However, — Prute^. 

CCCXLVI. If the proposing party use the expression in Principle, 
the imperative mood, or in the indicative mood, but in the 
future tense, and the other party reply in the past tense, a 
yalid marriage will take place. 

Thus the Skardya ul-Isldm : — " If the imperative be employed, 
and thereby the above be intended to take place, as by tjie man’s 
saying — * many me to her,’ and then if the other party answer — , 

* r have married thee,’ it is said that the marriage is valid. In 
like manner, if a word in the future tense be employed, as by the 
man’s saying — ‘I shall marry .thee,’ and the womtm should 
answer — ‘I have married thee,’ the marriage would be lawful. 

It is, however, said that after this the man should utter the words 
of acceptance; that is, he should say in reply — ‘I have accepted.’” 

P. 202. • 

# 0 

So the Maf&tk : — In contracting a marriage, it is^lowable to 
use an cxproesion in the imperative mood, or in the future tense, 
but not any other. • 

• • 

CCCXLVII. In the acceptance, it is not a condition that PrimpUc 
the^ame should verbally agree with the declaration; but 
the declaration would be valid by (the utterance of) one 
word, and the acceptance by another,* (which may not 
verbally agi-ce with each other). 

So if a woman should sty — zawiocijiv-'ka ” ( T have married thee) Example, 
and ho (the husbaud) sh<Mild say — “ T have accepted %iTc6k or 
marriage;” or (if the former should say) ankahtu-kal* (I have 
married thoo), and then (the latter should reply) “1 have accepted 
the taiwij (union),” the maSriago would bt valid.* 

If ono should say — host thou married thy daughter to such Jixample. 
a one?” then if he (the person addressed) say — “yes,” and there- 
upon if the husband should reply “ I have accepted,” tbero would 
be a valid marriage, inasmuch as the expression “yes ” involves 
a repetition of tho question, though it is not repeated verbally. ^ 

In this point, however, a doubt is entertained.* 


♦ Shariya ttUlsldm, p. 262, 
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CCCXLVIII. Tit is not required that tLe declara- 
tion should precede (the acceptance).* 

If one should say — “tazavnsajtd” (host thou manied), and then 
the guardian should say — zawtoqltu-iia'’" (I have married to 
thee), the contract is valid.* 

Any deviation from the aboye two torms by translatiag 
them into a language diilbrent from the Arabic— <except iu 
the case of inability to use Arabic words,*' — is unlawful. 
Hence, — 

CCCXLIX. If either of the contracting parties 
is unable (to speak Arabic), then each of them 
should employ what (language) is best known to 
him or to her.* 

CCCL. If both the contracting parties are^ 
or one of them is, duiiib, then the person who is 
speeehleas may indicate the contract 'by a sign or 
hint.* 


Annotations. 

cccxIvHu It is not a condition that declaration bhould invariabljr 
precede the acceptance. — I'abtir ul-Ahkam. 

cccxIJk. The contracting parties are to speak the words in Arabic^ 
but if any of them unable to do it, he or she may employ that 
language which is best known to him or her?— Mafatih. 

cccl. If any of the contracting parties is unable to speak at all, 
or is dumb, then it will sulEce if he or indicates the contract by a 
’ sign or hint,— TSid. * • , 

^ The contracting parties, if able (to speak), are required to use sneh 
expression as would iudicate declaration and acceptance. But if both 
are, or one of them is, unable to speak, then a sign on the part of the 
person qnable to speak, such as would indicate hib or her assent, would 
be sufficient— *Tahriru]-Ahk&m. 


Shardya p. 262 
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COCLI. Marriage is not contracBSrl by (the ase of) the imnmrn 
'word bayi (sale), hiMi feift), tcmlik (owning), or vjdraA 
(lease), whether the same be lued with or without dower * JMne^ 

CCCLII. Maniagejis not contracted by writing (but by Prineipb. 
the utterance of the words as above). — ^Tahrir ul-Ahkfim. 

• CCCLIII. It is not required that the parties entering into 
the contract be both males,' since, to ns, a coptract entered 
Into by a female is valid, whether it be in person or through 
a wakil. — Mafatih. 

The wrticles or ‘provisos of the contreuit of WAiihdage a/re 
Hie followi/itg : — 

CCCLIV. In mai'riage no regard is to, be paid 
to the words of an' infaftt whether in expressing 
the declaration, or the acceptance; nor to the words 
of an insane person.* ^ 

CCCLV. The marriage contracted by a person Prwapie. 
so drunk as to be incapable of discerdmeut, is, 
according to the prevalent opinion, invalid, even 
though it be confirmed by that person when sober. 

Thus the Tahrir ul-AhMm: — '^The expression of declaration 
and» acceptance used by minors either for themselves or for others 
nrc not taken to account, — such also is the case with a person 
drunk, oven though he make it the contrjict) binding, after 
he became sober.” 

So also the Slutrdya With regard to the marriage 

contracted by the person ^tio is so drunk as to be incapable of 


9ANNOTAT10KS. 

1 * 

• cccli. The contracts (of marriage) are not effected by Ihe word 
“ hibah'^ or sadakahf not also by bayij nor by ijdrah^ whether dower be^ 
mentioned in all or every one of them, or not. — Tahrir ul-Alikim, 
ccoJv. The author of the Mafdtik^ however, says that, according to 
a correct tradition which is followed by the Shaikh and a bojy of the 
doctors, the marriage contracted by a person drunk would be invalid, 
unless he or she confirmed it after becoming sober. 


* Slutr&ya uUhHm^ p, 262. 
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diaoemment, & doubt il <onteftained ; the most approved opinion, 
humver, is that it is not valid, even though confirmed by the 
person vhen sober.*’* 

There is, however, a tradition according to which, 
if a woman should contract* hersblf in marriage while 
drunk, and afterwards, becoming sober, if she should declare 
her consent to the marriage, or, if ^iug enjoyed while 
intoxicated, she should, on beconiing sober, acknowledge the 
man (to be her husband), there woidd be a condudod 
marriage.* 

CCCLVI. In the marriage of a discreet female 
(rasMdah), no guardian is required. The presence of 
witnesses, too, is not necessary in any matter regard- 
ing marriage. And if a marriage was contracted by 
the spouses themselves or their guardians in private, 
the same would be valid, and if there were an injunc- 
tion to secrecy, thdt would not invalidate it.* 

CCCL'^II. When a person after making a declaration 
has fainted away or become insane, the effect of the declara- 
tion is rendered null, and if it wore accepted after this 
(occurrence), the acce2)tance is void.* 

OCCLVIII. If (on the other hand) the acceptance was 
first expressed, and the acceptor lost his understanding, <and 
the guardian (or the party on the other side) made a 
declaration subsequently to this occurrence, the same also 
would be void, as in a case of sale f 

CCCLIX. If an option be stipulated for with regard 
to dower especially, it would be vaiud, without vitiating the 
contract (of maiTiage).f 

CCCLX When a man has declared himself to be the 
husband of a woman, and she asser ted to the truth of the 
declaration, or when a woman has declared herself (to he 
vthe wife of a man), and ho has acquiesced therein, they are 
adjudged to he ostensibly married, as having mutual rights 
of inheritance. But if one of them made such declaration, 
judgment for the effects of the contract is to he given 
agamst him or her alone, and not against tKe other .f 


* Shard/ya nl-Itldnii, p. 262. 
f Skardya uUItldm, p. 263. 
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CCCLXI. It is required tbaohe female spouse, 
contracted in marriage, should be distinguished from ^ 
others by a sign or si^ns, by name, pr by descrip- 
tion. — Tahrir ul-Ahkam.* 

If a man, having several daughters, ’gave one of them uiiuMti«ni 
in marria^ without naming her at the time of the contract, 
l)ut only hxing her in his mind, and subsequently the father 
and husband arc disagreed with respect to the identity of 
tho one contracted in marriage, in this case the contracb 
would be void if the husband £d not see those (daughters).^ 

If a man should claim a woman as his wife, and her 
sister should (on the other hand) clmm biwi as her husband, 
and both parties adduce proof (in support of theis claims), 
tlien if the man had connubial intercourse with the female 
claimant, preference is to bo given to her proof, as that is 
manifestly corroborated by the man’s own act. So also, if 
it (the woman’s proof) was prior in date (to that tendered by 
the man). But in the absence of both these <;ircumstances, 
preference is to be given to tlio proof adduced by %ho man.* 

CCGLXII. In the marriage contracted by 
eickiAan, consummation is a necessary condition; so 
if he should die without consummating the marriage, 
the *8ame is invalid, and the woman is entitled neither 
to dower nor to inheritance. — Mafdtfh. Vide Suc- 

cession of Spouses in Lecture IX. 

On iJie Carnes of Prohibition in Marriage. 

CCCLXIII. These are six in number: — Firsts PrMpk. 
Consanguinity; second., Fosterage; third., Affinity; 
fourth., Completion of jiumber; IMn or Impre- 

•catiou; sixth, Iniidelify.f 

— ^ 

Annotations. 

ccclxi. It Is required as a condition in marriage that the wife be 
distinguished from id] others by distinctly pointing her out, or b^r bame 
and description. — B: Dig., Part JI, p. 5. • 

■ — ... e. ... u 

Shardya uhlsliMf p. 269# 
t Sfiavaya pp, — 273. 
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6n Consanguinity. 

GCGLXIV. By consanguinity seven classes of 
women are prohibited to a man, namely : 1. The 
man’s mother, and also maternal and paternal grand* 
mothers, how high soever; 2. Daughter, daughter’s 
daughters how low soever, and son’s daughters to 
the lowest degree in descent; 3. Sisters, whether b}r 
jthe same father or by the same mother only, or by 
both parents; 4. Daughters of sisters, and daughters 
of their children; 5. Paternal aunts, whether they 
be the man’s father’s sisters of the whole or of the 
half Uood, likewise the sisters of his grandfathers 
how high sbever; 6. Maternal aunts % the same 
father or by the same mother alone, or by both 
parents, likewise father’s as well as mother’s mater* 
nal aunts how remote soever in ascent ; 7. Daughter 
of his brother of the whole or half-blood, whether 
the daughter be the immediate child of the brother 
himself, or the daughters of his daughter or son, or 
their daughters how low soever.* 


Annotations. 

« 

ccclxiv— ccclzTi. God has mentioned in his Book fifteen women pro- 
hibited to he married to a man . some of these are related by consan- 
guinity, and the others by affinity. Those related by consanguinity are : 
1, the mother; 2, daughter; 3, sister; 4, paternal aunt; d, maternal 
aunt; 6, brother's daughter; and 7, lister's daughter.— *Tahrir ul- 
Ahkam. n 

The detail of the seven women related by consanguinity and prohi- 
% bited in the text of the Kurdn is as follows '—1, The mother, which com- 
prehends also grandmothers how high soever; 2, daughter and daughter’s 
daughters how low soever; 3, sister; 4, brother's daughter; 5, sister's 
daughters how low soever; 6, paternal, and 7 mat^al, aunts how high 
soever, — that is, paternal and maternal aunts of the father and mother, 
grandfather and grandmo|her. — Maffitih. 


* 266 , 
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The general rule (deduced fFom the ahoile) is 
as follows : — I — ^ 

GGCLXy. To a man are prohibited his roots 
and his branches, the branches of *hi8 first root, 
and the first branch of every (ether) root, how 
high soever. — Tahrir ul;Ahkam. 

GGGLXVI. The consanguinons wcmien, besides Prineipie. 
the above, are lawful; that is, — all the consan* 
guinous relatives are prohibited, except the children 
of paternal and maternal uncles and aunts how high 
soever. — Mafatih. 

GGGLXVII. The like* classes of men also are Principle. 
])rohibited to a woman. — So that her father how 
high soever, her son how low soever, her brother and 
his son, her sister’s son, her\>aternal uncle how high 
soever, and her maternal uncle in like m(hnaer**(are 
unlawful to her). * 

Naeab, or consangaiuijiy, is cstabli^ed by a valid mar- 
riage or by the semblance of it ; but not by zi/nd, or illicit 
intercourse* Hence, — . 

If a man should have such (i.e., iUicit) intercourse with a 
woman, and a child be generated of his seed, it is not legally 
related to him in law.* 

As to the question whether such child is prohibited (to 
be married) to the man or woman who had the illicit inter- 
course between them, the most approved doctrine is, that 
such child is unlawM ^ him and to her, because it is the 
.product of his (the mtii’s) seed, and is accordingly ‘his 
child ' in common parlance,! Hence, — 

GCGLXVUl. The mother or putative father 
an illegitimate child is prohibited to many such 
child. . 


* Shardpa uUlelam. p. 266. 

t Skardyet pp. 266 k 267* 
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Oif FotUfoge Second Came of Pi'tdiihUion),* ' 

CGGLXIX. Tbo pillars or essentials are 
three >-1, nr)i}k; 2, the nurse herself; and 3, her 
husband. ~Tahr{r ul-Ahkabi. • 

Th}B cause requiius the consideration of its conditions and 
effeot&t . ‘ 

The first condition is that the milk must proceed from 
marriage ; for it does not occasion prohibition when it has 
its source in ei/na, or illicit intercourse.^ 

The second condition has reference to the quantity («) of 
the milk that is required to occasion pn)hihition, and it must 
l)c such fin to give increase to the flesh and strength to the 
hones.f However, — 

CCCLXX. There is no doubt that when the acts of 
suckling amount (at least) jjo fifteen, or arc continued for a 
day and night, illegality is induced.^ 

Iliey ar& nevertheleip restricted by these conditions, vis. ; 
Each act must be complete in itself ; and the acts must bo 
consecutive and direct ficom the bredst (h).*)* , 

It is fturther necessary that the milk shoidd be in its 
natural state ; for if father liquid is put into the child’s 
mouth just before it is sucked, and the milk is thus so 
much diluted as to be no longer deserving of the name, there 
is no prohibition.f 

(a.) In determining the quantity of each, regard must be had 
to what is customary, t 

(&.) When it is said that the acts of snckling must be conse- 
etitive, what is meant bj it is, that only one woman should bo 
engaged in making up the number, f \ ^ 

The third condition is that the suckling of tlte infant 
^should take place within two years (&om its birth).^ 
Pence, — 


* Fosterage is placed immediately after consanguinity, beoause is tiw 
JJttib, file former is considered to be equal to the latter. 

t p. 307, 

X Shareya nUItUn, p. 269. 
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OCX?LXXI. If a child is pontinuoifRy saokled, fhll fiflbeoi imcmnm 
times or more within the period of two years, from the breast ^ 

of a woman, then they are prohibited to marry each other, 

and not otherwise. • Prtm^ib. 

• • • 

But if tho child is suckled the full number of times except one^ 
and then completes its two years, after whieh it is again suckled 
to make tho full number, there is no prohibition. So also, there 
^8 no prohibition if tho two years expire without any attempt to 
eomplcto the uiimbcr hy adding the last. But the prohibition is 
incurred whenever the full number is completed within two 
years.* ^ , 

OCiCLXXII. The fourtii condition is that tho milk should Prine^, 
arise from the intercourse of one male. 

If a woman suckle a.hundipd children on the milk caused lUostration. 
hy one man, they would all be unlawihl to each other. 0 
So also, if one man wore to marry ten women, and each of 
them should give suck to one or more children, none could 
lawfully intermarry.* But, — • 

If a woman suckle two children on the milk* caused by 
different men, such children would not bo unlawful to each 
other.* , ^ 

Tfiero is a tradition oft the other way upon this point, but 
that has been rejected* 

CCCLXXIII. There is no doubt thab the Pt'inciplc, 
woman’s own children by natural descent (nasab) . 

are unlawful to any who may have been nursed by 
her.* 

On the Effects of Fosterage. 

CCCLXXIV. Wlien a prohibiting fosterage has PrmdpU, 
taken place, the prohibition spreads from the nurse 
. and her husband to nie child whom she has suckled, 
and from it back to them both ; — so that the nurse 
becomes its mother, the nurse’s husband its father,* 
their parents, its grandparents, th^r children, its 
brothers and sisters, and tl^r brothers and listers, 
its paternal and maternal uncles and aunts.* • 
Hence, — • 


* Shariya vl-Mdm, pp. 268 & 260 . 
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%34 OV FOSTEBAGE, 

CCCLXXV. Neitl^r the nurse of a child, nor any of 
her relatives, as above, can many the child, nor can the 
child marry any of them. 

CCCLXXVI. Every one in the relation of child 
to the (nurse’s) husband, either by natural descent 
or by fosterage, is prohibited to the foster child, an^ 
so, also, every one in the relation of child to the 
foster-mother by natural descent, how low soever (is* 
prohibited to the foster-child) ; but those so related 
to the foster-mother only by fosterage, are not prohi- 
bited to it* (the child). 

COCLXX VTI. The natural father of a child that has been 
suckled cdtmot intermarry with any of the children by natu- 
ral descent or by fosterage of its foster-father, nor with any 
of the children by natural descent of his wife, the foster 
mother, for they have beconie like his children.* 

CCCLXXVIII. The other children of the natural father, 
who have riot been suckled on the milk of their brother’s or 
sister’s foster-mother, may, however, intermarry with her 
children, or with those o$ her husband. 

Thus Shardya ul-Isfdm : — ** Whether his other children, who 
have not been suckled on the milk, can intermarry with the chil- 
dren ofjbe foster-mother, or of her husband, is a question tiiat 
has been answered in the negative. But it seems more agreeable 
to the principle of law that such a marriage would bo lawful.”* 

CCCLXXIX. If a woman should suckle a son of one 
family, and a daughter of another, the brothers and sisters 
of one of the two childi’en so sucklec^by her, may intermarry 
with the brothers and sisters of the other of them, as there 
is neither consanguinity nor fosterage between them.* 

L-=.- 

Asnotatiohs. 

ccclxxiv, ccclxxv. According to the NasiU^ as well as the general 
assent of the learned, whatever is prohibited in consanguinity, the 
same is prohibited in fosterage. — Mafdtih. 

The nurse is in the place of the (child*s) mother, and her husband is 
in the place of its father, ap4 on. This is the general rule. — Ibid, 


* 


SharAya uUIildmj p. 269. 
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C/CGLXXX. A prohibiting'jbsterage not only Laonren 
forbids beforehand the intermarriage of the parries izL 
between whom it exists, hut also cancels an existing pri„rij-ir 
marriage to which it attaches.* • 

Thus if a man should many an infant at, the breast, and it is Illnstration. 
^bsequently suckled by his mother, grandmother, or sister, or 
by the wife of his father, or brother, when the author of her milk, ^ 
‘the marriage is vitiated.* 

If a man has two wives, one an adult and tho other an infant at Illastratioo. 
the breast, and tho infant is suckled by the adult wife, they are 
both rendered perpetually unlawful to him, if he had consummated 
with the adult wife j but if not, tho adult wife is alone prohibited 
to him.* 

On Affinity (the, Ttdrik Cause of Proldhiti&n). 

Affinity is established by valid or lawfid coition, and 
seemingly also by zina, or illicit intercourse, and by inter- 
course under a semblance of r^ht, as also by seeing or 
touching. — Shardya ul-lslam, p. 271. 

CCCLXXXI. By reason of affinity arfe prohibit- prine^ 
ed (to a man) mothers how high soever, and 
daughters how low*,8oever, of a wife, wliether the 
latter (*.e., the daughters) were born before or after 
her marriage (to the man), also the wife’s ^sister 
during tho subsistence of marriage of the former, 
but not after (the dissolution of) it, and also the 
father’s wife how high soever. — All these are unlawful 
according to the /jmaa, as well as the Kurdn and 
Sunnaf. — Mafatih. • 

CCCLXXXII. These are rendered unlawful even Prinoipk. 
by the mere contract: being entered into permanently 
or temporarily. — Ibia. 

So the Tahrir uV-AhJeam : — " If a man married a woman,, 
but did not consummate the marriage, still her mother is 
for ever unlawful to him according to two reports most 
generally received. Her daughters how low soever jare also n 

E rohibited to be married to him in conjunction with . 
erself” (a). — Tahrir ul-Ahkdm. ^ 


* Shariya vl-hlim, p. 2C9. 
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Lbctvrb (a.) By this it is m^nt that if the man had divorced a vife 
(before consummation), he could lawfully marry her daughter or 
daughters (by another husband). Still, however, such marriage 
would be Hibomiuable, if he had seen those ports of their mother 
(the former wife) Which it is unlawful for a straugor to see. — Itnd. 

So also the Sharaya nl-lslam : — " Whether a mother is 
rendered unlawful to a man by mere contract with her 
daughter (without coition), is a question on which there are 
two different opinions : according to the more authentic of 
which she is (thereby) rendered unlawful to him.”* 

PHnciple, CCCLXXXIII. When a man has had connubial 
intercourse with a woman, either by virtue of a valid 
contract (of marriage), or a right of property, ho is 
rendered unlawful to the- mother, how high soever, 
of the woman so enjoyed, and also to lier daughters 
in any stage of descent, — whether bom before or 
after the intercourse, and whether living under his 
protectio^j or not.* 

Princ^k. CCCLXXXIV. In like manner, the woman is 
rendered unlawful to the father, how high soever, 
of the man who has had intercourse with her, and , 
to his sons in every stiige of descent, by a perpetual 
prohil)ition.* 

Principle. QCCLXXXV. Tho taking of a son’s wife — whether 
under a permanent or temporary coutraut, or by right of 
property — ^is for ever inohibited to a man. — ^Tahrir til- 
Ahkdm. 


Annotations. 

ccclxxxiii. If a man cohabited with a vpman under a valid marriage, 
right of property, or temporary contract, her mother, how high soever, 
(becomes unlawful to him, also her daughters, how low soever,— whether 
these be daughters of her daughter or of her son, whether they were 
born before or after the intercourse, or whether they lived under his 
X protection or not. All these are for ever prohibited to be married to 
him permanently as well as temporarily, or ore unlawful to be enjoyed 
by right of property.— Tal|rir ul-Ahkdm. 


* Shar4ya p. 271, 
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• 

CXXJLXXXVI. In like manner, a father’s wife, whether lwotob* 
married under a permanent or tempoi’ary contract, or by 
right of property, and whether enjoyed hy him or not, PrineipU. 
is for ever unlawful to the soij. — ^Tahrir ul-^bkdm. 

There is no difference between a real &thor and one who 
is constructively so. — Ibid. 

• 

• CCCLXXXVII. If there has been only a con- prinapie. 
tract of marriage without coition, (still) the wife is 
rendered unlawful to tlic fatlier and sou (of tlie 
man) ; but the woman’s daughter is unlawful (to the 
man) not in herself^ but only in conjunction with 
her mother, — so that if the man should separate him- 
self from the woman, he may lawfully marry her 
daughter.* 

CCCLXXXVin. Zind^ •or illicit intercourse, i’rmWpfe. 
though a prohibitory cause, has no r€?tr<ispeetive 
effect, that is, an illicit intercourse with the relation 
of a woman ofler she was taken to wife does not 
vitiafe her marriage, • • 

Thus the Sharaj/iV nl-Jddm * — With regard to or 
illicit iiitej course, if it be supervenient, the pi*oliibition is 
not incurrc<l thereby, Tlius if a man should many a 
woman, and then have illicit intercoui*se with her mother 
or daughter, or should commit fornication with the enjoyed 
slave of her father or son, in none of these cases would the 
act have a retrospective effect (in rendering the wife unlaw- 
ful to her husband). But if the illicit intercourse should 
have occuiTed before th(4 contract, then, according to the 
generally a])prov(Ml doctJftne, the daughter of a paternal or 
matenial aunt would be rendered unlawful to the man, if ho 
has liad such intercounie with her mother.t — ^Wlietherthc • 
illicit intercourse* with a woman or women other tliaii those 
two pt*evioits to a contract would occasion the prohibition 


* 8Jiar6ya ul-Ialdniy pp 27 P& 272, 

f That is his cousin, ^hom he mifirht otherwise have leprsUy married, 
would be prohibited to him by his incestuous intercourse wit2i his aunt. — 
Note by Mr. Baillic. 

U 1 
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of affinity in the sanle way as a valid or legal intercourse, 
is a question in which there are two traditions, — according 
to the most correct one of which, it has that effect, but 
according to the* other, it has ijot. — Pp. 271 & 272. 

Among the consequences of affinity is the prohibition of 
a wife’s sister, nol in herself, or singly, but in conjunction 
with the wife ; an<l her sister’s or brother’s daughter without 
her consent: so if she permits the union, it is valid. 
The paternal and maternal aunts of a wife may be taken 
in conjunction with her, though the junction with her be 
abominable. But if a man should marry his wife’s niece, 
whether she be a daughter of her brother or sister, without 
the wife’s peimission, the contract would be void.* 

Some of the doctors are of opinion that (in such cases), the 
paternal and maternal aunts would have an opi ion either to allow 
such marriage or to cancel it, without the cancellation being a 
divorce. But the first opinion (according to which the contract 
is void) is the most correct.** 

With rpspect to marrying two or more women related to 
each other, tlie rule is, tliat — 

CCCLXXXIX. It is unlawful to marry such two 
womeii as, if one of them had been a male, he could 
not lawfully marry the other. — Mafdtih. 

However, — 

CCCXC. If a maternal or paternal aunt gave her 
consent, her niece could he married in conjunction with her. — 
Mafatih. 

CCCXCI. It is unlawful to many a wife’s sister in con-- 
function with her, whether the wife was enjoyed or not. — 
Tahrir ul-Ahkam, So, — 


ANN0TA.T10NS, 

CCCXC. It is unlawful to marry in conjunction with a wife her 
brother's daughter or sister's daughter, except with the consent of the 
paternal and maternal aunt (that is, the former wife). — Tahrir ul-Abk&m. 

ceex^^i. If a man should have married two sisters, the contract with 
the first is valid. If both (sisters) are married under one contract, it 
is maintained by some (of the doctors) that the marriage of both is void. 


8hard/ya nUIsldm, pp. 271 & 2,72, 
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CCCXCII. If tho husband had vrrQJocahly divorced his Lbotvhk 
' wife, then he could lawfully marry her sister : hut if ho had EiL 

divorced her revocoMy, he could not lawfully marry her . . 

Buter before the completion of the iddat. — T^hrir ul-Ahk&m. 

CCCXCIII. If a man married two sister^ by one and the Priaeipl*. 
same contract, their marriage is void. 3ut if there were 
(two) contracts one after tho other, then the second contract 
is Wd, and not the first. — Ibid. 

* CCCXCIV. The marrying of a slave on a free woman, pnnUpU. 
(that is, after mairying a fme woman) is unlawful, except 

with her consent, and such contract is void, if entered into 
■without waiting for her consent.* 

If, OD the other hand, a man should marry a free woman on a 
slave, the contract is lawful, but the free woman, if ignorant of 
the existing connection, has'an opfioii with regard to herself.* 

It is maintained by some of the doctors that the free woman 
has an option : she may either cancel or allow the marriage (with 
the slave), or cancel her own contraA. But the first opinion is 
more agreeable according to the general principles oi law.* , 

CeeXOV. If a free woman and slave are married by prindpU. 
one contract, the eonti’act as to the free woman is valid, but 
not as,to the slave.* ^ 

COCXCVI, If a man married a woman during her principle, 
iddat, knowing her to bo in that state, knowing alsfl the 
unlawfulness of the act, there must be a sei)aration between 

Annotations. 

But there is a tradition that the man has an option, and may choose 
whichever of them he pleases# The first opinion, however, is more 
agreeable according to the general principles of the law, and the tradi- 
tion is weak, or insufficiently ai^thenticatcd. — Hharaya ul-Islam, p. 272. 

* cccxcvi, cccxcviii. If a maii has married a woman during her iddat^ 
with knowledge of the fact, she is for ever unlawful to him. If he were 
ignorant of the fact or of the unlawfulness of marriage, then, if consum- 
mation has followed, the prohibition is, in like manner, incurred. But 
if consummation has not taken place, the existing contract only is void, 
and he is not prohibited to enter into another with her, de rfovo,— * 

Shar&ya ul-Islam, pp. 272 & 273. 

Ik 


♦ Shardya vhMdm, pp. 272 k 273, 
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them^ and never again bIib shall be rendered lawful to him, 
whether he had cohabited with her or not, and whether the 
iddat was observed for a revocable or irrevocable mania^, 
or for death. — ^Tahrir ul-Ahkdm. 

CCCXCVII, ‘ But if he wAs aware of both the iddat 
and unla'vi’fulness, or was aware of onJy one of them, still, if 
he had cohabited with her, she shall be for ever prohibited 
to him, and he shall be liable to pay the dower : the woman, 
moreover, must observe two iddats , — one for the first hus- 
band, and the other on account of the second husband. — 
Ibid. 

COCXCVIII. Wlion a man has manned a woman during 
her vldat, and pregnancy has ensued, the child, of whieli she 
may be <lelivered, is to be affiliated to him, — if he wore igno- 
rant of its mother being in iddat at the time of h(*r mar- 
riage to him, or of the unlawfulness of th(' mamage in such 
circumstances, — providtd that the child is bom at six months 
or more from the time of consummation. The (manying) 
])artios are nevertheless to be sc^parated, and the husl>aud is 
liable foiv tlfe dow(T mentioned in tlic coiitra(*t, while the 
woman must comjdete her iddat for the first marriage, and 
then enter into another on account of the second.^ 

CeeXOIX. WHicn a man has hVid illicit intercoume with 
a woman, ho is not tlieri'by prohibited to inai’ry her, even 
be nbtorioiisly ju'otiigate * 

CCfJC. But if a man should commit adultery M'ith a 
woman who lias a husband, or who is in her iddat for 
a revocable <livorce, sin* is rendered peri>etnally unlawful to 
him according to the generally received opinion.* 

, Annotations. 

cccxcix. If a mail bad illicit intercourse witli a widow, or with a 
woman who was not observing iddat in ^ revocable divorce, he is not, 
without differenee of opinion, prohibited to marry her, though she be 
notoriously prolligatc. — Mafatih. 

ccce. It is declared by the doctors without difference of opinion 
that if a man committed adultery with a woman having a husband, 
during her iddat in a revocable divorce, she is for ever unlawful to him, 
even though ho was ignorant of the fact. — Jbtd 


t%ar6pa pp. 272 i 273. 
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COCCI. A woman who has a husbaad is not lawful to liBcryim 
another man till after hor separation from the husband, and ii; 
the completion of her iddat, if she is liable to observe one.* pnndpU. 

CCCCII. If a man has committed an unnatural Principle, 
with a youth, he cair not lawfully contact marriage with 
his mother, sister, or daughter, but none of these to whom 
he may have been previously contracted is thereby rendered 
unlawful to him.* 

CCCCIII. When a mahrim {a) has entered into a con- PtHndpie. 
tract of maniage with a woman, knowing that it is not 
lawful for him to do so, she is for ever unlawful. to him. 

But if lie were not aware of the illegality, then, though 
that contract is vitiated, the woman herself is not prohibited 
to him* (that is, he may lawfully enter into anc^ther con- 
tract with her). ' • 

(a,) A pilgrim after he has come within the sacred territory, 
and put on the ihrdm, or pilgrim’s dress.* 

COCCJ'V. When a man has had sexual intercourse with Pntidpie. 
a girl under the age of nine years, and has rifptured the 
j)artH,t it is unlawful for him to have further connection 
with her, but she is n»t reh^ased from her ties, if connected 
witlf him by marriage w slavexy. If no rupture has taken 
])lai.*e, the prohibition is not incurred according to the most 
valid opinion.* • 


Annotations. 

cocci. According to the Nasda^ as well as the general assent of the 
learned, a married woman who has her husband living is prohibited 
to another man, except aftei^scparation from th€ftliusband and comple- 
tion of the iddat, whether the same be observed in a revocable or 
irrevocable divorce, or for de^th of the husband.— MafatSh. 
t cccciv It is unlawful for ^mau to cohabit with his wife before she is 
nine years old, but if he has committed the unlawful act, and ruptured* 
the parts, there muj^t be a separation between them, and never again* 
shall she be lawful to him (the husband), who will be liable to pay the 
fine, and her maintenance as long as she lives. — Tahrir ul-Alikam. 


* Shar&ya nUlnldm, p. 273. % 

t Arab. ' Ifza,' which bore signifies the rupturing of the skin between 
the two private passages of nature. 
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842 ON coMPLsrnoN of numbeti. 

Cofijpletion of Number. 

By number is here meant, — ^First, the number of wives to 
which a man restricted, and, — Second, the number of 
divorces which renders a woman unlawful to her divorcer * 

• • • 

CCCCY. A free man cannot have at a time 
more than four* wives permanently married, but 
if any of tliese died or -was separated by the 
dissolution of Inarriage, then he can, if he "likes/ 
permanently marry one or more that would not 
exceed, but fill up the number (four). 

Thus the Shardya vUIsldm: — “When a free man has 
filled up the number of four wives by permanent contracts, 
any in excess of that number js prohibited to him ; and it is 
not lawful for him to have more than two slaves by contract 
out of the four. When a slave has filled up the number of 
four wives who are slaves, or two who are free women, or 
three, one of whom is free, and the others slaves, any in 
excess of the'Sje is prohibited to him. But each of the two 
parlies (that is the free man, or the slave,) may marry, by 
temporary contracts, as many as he pleases.'' — P. 273. 

So the Tokrir uL-Alilcam : — “Itr is not lawful for fcfreo 
■mnn to many permanently more than four free women. It 
is not' also lawful for him to marry permanently more than 
two slaves. * So if a free man has permanently married four 
free women, the permanent marriage of any wife ]>eyond those 
four is uiUawful, unless any of those four was separated by 
death, divorce, or the like, — such as Uan,] and so foi:th.”J 

So also the Maff^lih : — “ It is not lawful for a free man to 
marry permanently more than four wives. And if one of 
them is divorced, stiU he cannot marry another during her 
iddut iti a revocal>le divorce.” } 

COCCVI. When a man lias divorced one of his four 
wives, he cannot lawfully enter into another marriage con- 
tract, until she has completed her iddat, if the divorce were 
revocable. But if it were absolute or irrevocable, he may 


* Shardya nUPMm, p. 273. 
f Fiifo Lecture XVI. 

X That iB * Khvld, Muhdrdty &c., vide Lecture XVI. 
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immediately enter into a contract with another woman. Lrcturb 
And the rule is the same as to marriage with the sister of 
his wife.* — Shardya ul-Isldm, p, 274. 

CCCCVII. When a*man has divorced one of his four wives PHndpU. 
irrevocably, and married two others, then if one of them was 
married before the othei^, the contract with the former is to 
be sustained, and if the contracts were mnultaneous, both 
are void. — Ibid. 

There is one tradition, however, that he has a right of choice 
(between the two), but it is weak, that is insufl&ciently authenti- 
cated. — Ibid, 

CCCCVIII. The free woman who has filled up the num- Principle. 
her of three divorces is unlawful to the divorcer, nntil she 
has been married to another husband, whether she was 
the wife of a free woman or of a slave. — Ibid. 

CCCCIX. And when a bond-woman has filled up the principle: 
number of two divorces, she iff unlawful to her husband, 
even she was the wife of a free man. — Ibid. • • • 

CCCCX. When a divorced woman has filled up the num- Principle. 
ber of nine divorcev^ for the being intermediately 

married to two other men, she is for ever prohibited to the 
first divorcer. — Ibid. 

• lAdn, or Imprecation.^ 

CCCCXI, Imprecation is a cause of perpetual Principle. 
prohibition of the imprecated woman (to be re- 
married to the imprecator). And such slanders of 
a deaf or dumb woman, as would occasion lidn with 
regard to one not so* afldicted, has the same effect, 
though lidn does not actually take place. — Ibid. 

• _ _ ^ 

• Annotations. 

ccccix. A free womai^ thrice divorced by a husband, is not lawful « 
to him until another mhn has married her. — Mafdtih. 

ccccxii. If a man has been separated from his wife by lidn, or impre** 
cation, she is for ever prohibited to him, according to the general con- 


* It is, however, abominable to marry the sister of a wife notwithstand-* 
ing the latter became absolutely separated . — Hluxrdya nUhlixm, p. 27i. 
f This will be explained in the Lecture on Divoroo. 

^ Vide Lecture XYl, whereiu it is treated of m exteiieo. 
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On Infidelity ^ 

CCCCXIL Without difference W opinion, it .is 
not lawful for ‘ a muslim to marry a woman from 
any class of infidels, — or one who is not a iCitd- 
whether under a permanent ^contract or 
under a temporary one, or by right of property. — 
Tahrfi* ul-Ahk^. 

So also the Sluiraya nl-lsldm : — It is not lawful for a 
muslim to many a woman who is not a Kitahiyah; so 
far all are agreed * 

With regard to the unlawfulness of a Kitahiyah, Who is 
a Jewess ‘or a Christian, there are two traditions, and accord- 
ing to the most generally received of these,* — 

CCCCXIIL A permanent marriage with either 
of them {i,e, a Jewess* or a female Christian) is 
forbidden, but a temporary marriage, or one by 
right of property, is lawful. And the rule is the 
same with regjird to a Majusiyal^ or fire-worship- 
per, according to the most approved traditions.? 

COCCXIV. If one of the two spouses should apostatize 
from the Muhammadan faith before '^onnubial inter- 
course has* taken place, their marriage n cancelled on 
the instant, and the right of dower })ecomes extinct if the 
apostasy is on the wife’s side ; but if it is on the side of the 
husband, she is entitled to half of the dower.* But, — 


Annotations. 

« 

sent of tlic learned. There is no difference of opinion as to whether she 
was enjoyed by the husband or not, and whether the judpre has passed 
a decree or not, she will become unlawful (to her husband) eveu though 
no one should hear of it.— Mafatih. ^ 

eceexii. According to the Nc^ as well as general assent, it is not 
lawful for a Muslim to marry an inhdel except a Mafatih. 

ccccxiv. With respect to a Kitdbiyah there are different opinions. 
The most prevalent of which allows a man to marry her temporarily 
and prohibits to many LUr permanently.— 


Shwr&ya p, 274, 
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OOOOKT. If thd apostasy does not’take place till after tooron 
eounubud iatercourm, the cancellation of the niarria|[e is 
' SQSpended till the expiration of tho iddat, vrhether the . 
hhsMnd or the wife be the apostate ; and no part of the dower 
abates^ because the right to if has been fully established by 
oonsummation.* ^ 

(XXJCXVI. If the husband was bom in the faith, and Prw^h, 
then apostatized, marriage is cancelled imimediately, though 
the apostasy should have occurred after connubial inter- 
course ; because (in this case) a return to the &ith is not 
allowed.* 

CCCCXVII. When the husband of a Kitdbiyah woman Prineipis. 
is converted to the Musalmap faith, his marriage is un- 
affected hy the conversion, whether it takes place before or 
after tlie conversion * But, — 

COCCXVIII. If the wife of AKitahi should embrace the Prinoiplt, 
fiiith of before tlie consummation of her marriage, 

it is cancelled, and she has no right to dowelt*. ^If, again, 
her conversion takes place after consummation of the mar- 
riage, the cancellation of^the marriage contract is suspended 
till after the expiration of the iddat^ 

CCOCXIX. If one of tho married couple, who were not principte, 
Kifabls, but belonged to a class of infidels, became a Musal- 
mfin, then, if the conversion took place 6e/i>r^ connubial 
intercourse, the marriage would be himiediately dissolved. 


* .^NSOTATIONS. 

cccoxni. When a husband, who was a KitdM, embraced the 
Muhammadan faith, but the«wife did not, her marriage will remain 
unaffected, whether the husband become a Musdm&u before or after 
consummation of the marriage.— Tahrir ul-Ahk&m. 

ccccxix. As respects the persons who are not KUihis^ their mar- * 
riage is cancelled hy the conversion of either of the married couple to 
the faith of Uldm, •^immediately^ if the conversion wns before connubial 
intercourse, but not till after completion of the tddat^ if it was after 
suoh intercourse.— Shar&ja ul-lslam, p. 274, 


W 1 


* Shardya pp. 274 k 275. 
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Principb, 


Frine^Te- 


Principle, 


t 

Principle, 


but if after that, th4a the marriage uuU remain in soapeme 
till the (completion of the) iddat ; and if the other par^ 
became a Musalmin udtbin the iddat, the marriage wm 
remain in etat/a •quo ; otherwise the contract would be 
annulled. — Tahrfr ul-ij^&m. * * 

CCGCXX. A change of religion* is a cancella- 
tion of marriage, not a taldk, or divorce. If the 
change is on the part of the wife, and it takes 
place before consummation, she has no right to any 
dower ; while if it is on the part of the husband, 
she is entitled to half the dower according to the 
generally received doctrine. But if the change occurs 
cifler consummation, the woman’s right having been 
once established, is not affected by the supervening 
event.* 

CCCCXXI. If the dower (mentioned in the contract) is 
invalid, the proper dower (mahr^i^isl) is due if cancella- 
tion took, place after consummation, and also before it, 
when half of the proper dower becomes due if the cause of 
cancellation be on the part of the husband.* 

CCCCXXII. If no dower has "been mentioned (in the 
contract), a present is only incumbent on the husband when 
he has given cause for the cancellation, though on that point 
there is some difference of opinion.* 

COCXIXXIII. According to the Nasus and Ijmd, as it is 
a condition to marry an equal, it is not lawful that mar- 
riage should be contracted between unequale. The most 
correct doctrine, however, is, that it is suffident if both 
parties be Mudi/ms. — Mafitih, 

9 


* Shardya nUIeldiHf pp. 276—277, 
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. — i , 

ON THINGS OONNEOTED WITH MARSiTAGE->DOWEB- 
GUAROIANSHIP IN MARRIAGE. 

. On iSivnga coimeeted with Mwrrvige. 

These are seven in number:—* 

CCCCXXIV. First . — Equality is a condition in 
marriage, that is, equality in respect of Isldm, or tbe 
general profession of .the Muhammadan religion.* 

Whether it is also a condition in respect of Imdm^ or true belief, 
is a question on which there are two traditions , but, according to 
the most notorious or generally wceivod of these, equality in 
respect of Islam is all that is required * ^ ^ 

• 

The author of the Tahrir uL-Ahk&m, however, upon the 
authority of the SluiiMi,jaAd& to Isldm, the man’s ability to 
suppert the woman says, " as to equality, the Shaikh 
has declared it to be faith, and the man’s ability to support 
the jvoman. — Tahrir ul-AhkAm. « 

CCCCXXV. It is lawful for a free woman to Pn»e^ 
marry a slave, or for an Arabian woman to marry a 
Persian, or for a woman of the tribe of Hashim to 
marry a man of another tribe, and vice versd, — 

Uie reverse is also lawful.* 

I 

CCCCXXVI, If the wall, or guardian, of a woman PriMfph. 
marry her to a person who is not her equal, she has 
’a right to cancel (the contract), though such wn- 
tract would be binding upon her when entered into • 
by herself. — Ibid. 

It is abominable for a woman fo marry a profligate, and 
the abomination is aggravated by his being a confirmed 


Skardya vUIsldm, p. 278. 
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Ptiticiph^ 


wine-drinker. So a|^o it is abominaMe fbr a vonuA '#ho 
is a true believer, to many a vmMuSUf, or oppoaer. Btit 
there is no objection to her marrying a nmetctmf, or one 
weak in his belief, who does not know the grounds of eon-* 
troversy.* » ' » 

CCCCXXVII, Second. — Where a man has 
married a woman, and afterwards discovers that she 
had been previojislj guilty of fornication, he has no 
right to cancel the marriage; nor has he a claim 
against her guardian to refund the dower.* 


Third . — ^It is not lawful to court a woman during her 
iddat for a revocable repudiation, for she is still the wim (of 
another man) ; but a woman ;vho has been repudiated three 
times may bo lawfully courted durmg (the iddat ), — either 
by the (repudiating) husband or by another man, though by 
neither should it be done in direct terms,* 

I 

With regasd, again, to a woman who has been repudiated 
mne times with two intermediate marriages to other men,t 
it is not lawful for the divorcing husband again to pay his 
address to her, but another may laWfuUy do so, though not 
directly during her 'iddat for the fiifst husband, or for either 
of the two others * 

c 

A mntaddahy or woman in iddat, for an absolute separa- 
tion (from her husband), either by Khiild,X or by cancella- 
tion, may lawfully be courted by the husband or by the 
other man, and in express terms by the husband, but not so 
by the other.* 


Fourth . — ^When proposals of marriage have been made to 
a woman, and she has accepted them, it is maintained by 
some of the doctors that it is unlawful for another to pay, 
his addresses to her ; yet if she should marry the other^ the 
t contract would be valid.§ 


* Shardya id^Iildmy p. 278. 

f niroioe in Lecture XV. 

} in Lecture XVI. 

§ Wiaraya nA-IdVm, p, 279, 
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CXXJCXXVHX Fif ^. — ^In every q$bs& in which it ie satd 
that the contract is viuid, the woman is rendered lawful by 
coition to the first divorcer aft^sr she has been legally sepa- 
♦rated (from the second husband), and her iddat has expired ; 
and in every case in which *it is said that the contract is 
invalid, she is not rendered lawful (to^ the first divorcer), 
for coition with another man is not alone sufficient (for that 
purpose), without a valid contract.* 

GCOCXXIX. Sis/h . — A Shighdr marriage isivuic^ 
void : that is, ijhen two women are married to two 
men with a condition that the marriage of each is to 
be the dower of the other (both marriages are void). 

But if each of two guardians should marry \is 
ward to the other, and they should stipulate^for each 
(of their wards) a known dower, the marriages 
would be valid.* And, — 

CCCCXXX. If one of the ^ardians should marry his Prine^h, 
ward to the other, and stipulate that the other should reci- 
procate by marrying his ward to him, for a known dower, 
both contracts would be valid; but the dower would be 
void,* (and the women entitled to their proper dower). 

Because with the dower there is a stipulation for marrying which 
is not binding (on the party), and marriage does not admiti of an 
option. The woman is, therefore, entitled to her propei dower. 

Upon this point, however, there is room for some <foubt or hesi- ' 

tation.* 

CCCOXXXI. Such also would be the result (a) if one PnnG^ie, 
of the guardians should marry his ward to the other and 
Mipulate that the husband should many such a one to him, 
without any mention of dower f 

(or.) That is, the contracts would bo lawful, and the woman 
^titled to her proper dower. Further, — 

CCOCXXXII. If one person should say to another, 
have married my daughter to thee, on condition that thou 
shalt marry thy daughter to me, so that the mairiage of my 
daughter shall be the dower of thy daughter,” the marriage 
of bis daughter would be valid ; but that of the daugfhter of "" * 


* 279 , 

t p. 37a. 
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the person ^ken to would be void* But if he abcmld B8|r> 
on condition that the marriage of thy daughter shall be 
the dower of my daughter ” the marriage of the speaker^a 
daughter would Jdo valid, and that of the other’s daughter^ 
void!* t • 

(XiCCXXXin. feventh . — ^It is abominable for a man to 
enter into a contract of marriage with a nurse who has 
brought him up, and with her daughter ; or to many his 
son to the daughter of his wife by another husband, whom 
she has borne after her separation from himself. But there 
is no objection to such a contract if the daughter were the 
fruit of a marriage previous to his own. It is also abomi- 
nable for a man to marry a woman who was co-wife with 
his Mother, previous to her (the mother’s) marriage to his 
father, or*a woman who has been guilty of fornication with- 
out repentance for her fault.* 

** Property, or one of the parties being the slave of tho other, is 
not expressly mentioned by the author of the Shardya among the 
causes of prohibition m marAage ; but it seems to be assumed. 
For limiB stated (at p. 48 post\) that * if a person should many a 
female, the property of several owners, and should purchase the 
share of one of them in his wife, that would cancel the marriage f 
and tho author had already said, in the* Book of Tijdrat (p. 177), 
*that, when one of two spouses becofties th^ proprietor of the 
other, the right of property is confirmed ; but the 7'nvfKtt^ or rela- 
tion of husband and wife, is rot confirmed.’ Moreover, it is 
expressly stated in the Imdmiyah Digest (p. 131), on the author- 
ity of the Tahriry that ‘ if a husband purchase hiS own wife, or a 
wife acquire her husband in property, it is valid ; but their mar- 
riage IS thereby annulled.’ It would seem, therefore, that there 
is no difierenoe between the Shiahs and the Hanifitos on tho pomt 
in question.” — Dig., Part II, p. 38, note, * 

On Dower, 

Although the non-mention of dower in a marriage con- 
tract, or the express stipulation therein that there ^all be* 
no dower, does not inv^idate such contract, J yet dower 

• Hhar6ya uUJsldm, p, 379. 
f Bailie’s Imdmiyah Digest. 

X The mention of dower is by no means a condition (of validily) in a 
eontract*of marriage. Tf, therefore, a man should marry a woman with- 
out «iy mention of dower, or with an express condition thkt there 
be none, the oontraot wov}d (still) be valid.— p. S92.— 
B Dig., Partn,p.71. 

The mention of dower in a marriage oontraot in npt neoemry, though 
proper.— PaArtr 



^ somtB. 




«»pem in almost all cases as a conaftmitant ofman^age; brnnani 
tnat is, whethor dower be not mentioned in the contract, or 
' wketber it be exjpressly stipulated that there sli^ be no 
dower, the law will presunje it by virtue of the oontract 
itself and award it in all cases except two <Ar three. But, — ^ 

CCCGXXXtY. If dower has been mentioned in a 
contract, it must be specified in such a manner as to 
remove all doubt and uncertainty about the same.* 

^ (XXXIXXXV. Dowers are principally of three desQiip* 
tions (m*.) ; — mahr-us-mnnat, or traditional dower; maJir- 
vl-mUM (o),f or proper dower ; and mahr-us-aoMh^ or valid 
dower.J ^ 

(&) JHahr-jtl-mithl literallj signifies 'dower of the like or 
equals,’ that is, the dower of women eqtunl to, or the woman 
contracted in marriage § 

CCCCXXXVl. Mahr-ua-mnnat, or the traditional ivise^ 
dower, is that which the Frophqt bestowed on each of his 
wives, and is said to be five hundred dirhams. 

CCCCXXX VII. Mahr^ul-mUhl, or proper dower, J pri*eq>]a 
of a womau is regulated according to her condition 
witlk respect to the npbility of her birth, beauty of 
her person, and the custom of her female relatives, 
prqvided it does not differ from (that is, does not 
exceed^ the traditional dower {mahr~us-sunnat)f 
which IS five hundred dirhams. 


*Annotatioks. 

ccccxxxTi. When a marriage was contracted upon the Kurdn, and 
according to the Sunmt of the Prophet, the dower would be five bun- 
•dred dfrAt»na.^Tahrir ul-Ahk4m. 

cccoxzxvii. In legulating the proper dower, {mahr^ul-mithl,) regard 
is to be bad to the woman’s condition with respect to her beauty, nobi-^ 


* Vide’ Principle ooooxlix and the illustration relative thereto. « 
f In India, the word mithty' is pronounced as mUV' The learned 
Tmslator of the Hiddyah has rendered ** iU-rntthd ** by ^ proper 
dower and the same has been adopted by Mr« Neil Baallie. 

X Ftds Principle ooooxzzviii. 
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SmrmB ^ CCCCXXXVin. or valid doWOTt 

is anything which is capable of being righti^ 
fruwipb. (acquired or) owned (by a Musalm^), whether it 
be a substance*.or usufruct.^ 

CGCGXXXI!^. Anything that can be owned as 
property (by a Musalnaan), can be assigned as 
dower, whether the same *be a property in sub- 
stance^ or a mere usufruct. — ^Tahrfr ul-Ahkdm. 
Hence, — 

Primed GCCCXL. Wine, hog, and the like are not 
fit subjects of dower, such things not being property 
to a Mmaltndn. 

M»eiph. GCC^IXLL If both parties to a marriage con- 
tract, in which wine or a hog is the dower, be 
Musalmdns, or the husband only be a Mtisalmdn^ 
then not the contract, bht the dower, is invalid, and 
in lieu theVeof proper dower, {mahr-ul-miihl) is 
established to the wife upon the marriage being con- 
summated. « 

Thus the Shardya vtUIddm : — If bdth partios (to a contract in 
which wine, or a hog, is the dower,) be Musftiindns, or the 
husbadd only be a JIdusalmdn, some of the doctors pronounced 
such a contract to bo null ; some maintained that it is valid, 
* and the proper dower (mahr-ul^iM) is established to the wife 

in the event of coition ; while others said that she is to receive 
the estimated value of the wine (or hog) ; but the second opinion 
is most generally received.”* — P. 290 


Annotatioms. 

lity of birth, and the custom of her female relatives— as mother, sister, 
paternal aunt and maternal aunt,— provided it does not exceed five hun- 
dred dirhams, but if it does exceed, it will be reduced to that amount.' 

, And as there are difierent customs in different towns in respect of 
dower, regard is to be had also to the woman's own town with reference 
to the women equal to her in age, knowledge, wealth, poverty, virginity, 
or non-virginity. In short, evexy description or qualification to which 
dower can be opposed is to be ^taken into consideration.— Tahifr i4* 
Abkkm. 


* Shardya 
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CX!)(X7XLn* If two Zimmis, or infidel subjects, skodtd 
enter into a marriage contract for wine or for a bog, it 
Would be valid, because these are things which iaay be law- 
ftdly (acquired and) owned by them ; but if •either or both^'^^ 
of thorn should be a Musatmdn of Mv^alm&ns before^ 
possesion has been taken (of such dower), ^e husband 
must 'deliver its value, as the thing itself is incapable of 
being the property of a Mmaitmdn,^ 

OCX^OXLIll. Marriage may be lawfully contracted for FnndpU. 
the usufhict of a free man, that is, for service to be rendered 
by him .♦ 

As the teaching of an art, or in a chapter of the Kurduty or any Example, 
lasrful business, even for the husband’s covenanting to serve in 
lierson for a fixed period.* , 

Some of the doctors, however, have prohibited (the latter) on 
the authority of a report which is but weakly authenticated, and 
falls short of imposing the prohibition.* 

CCCCXLIV. The amounl or quantity ot the 
dower depending upon the mutual agreement of the 
husband and wife, there is uo limit to the maximum 
or to the minimum thereof, so long as it is not desti- 
tute of any legal value! 

Th\\p the Shainya ul^Taldm " There are no bounds to 
the amount or quantity of the dower, but it should be that 
which is mutually agi-eed upon by the husband and wife, so 
long as it is not destitute of value, though it be very little, 
as a grain of wheat, for example ; in the same manner there 
is no limit to its maximum.”t 

§o also the Tahrir 'nUAhlcd'in : — There is no limit to 
the minimum or maximum of dower ; but the amount (or 
quantity) mutually agreed upon by the married couple will 
be*the valid dower.” 


Annojations. 

ccocxliii. If the contract was for the usufruct of a freeman — as the 
teaching of an art, or a portion of the Kurdtiy or for anj other lawful 
property, «-the same is valid. — Tahrir uUAhkam. 


♦ Shardyanhlsldmjp 290. 
t Shardya uUMdim^ p. 291, 
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lAcniits Spme the doctoi9 hare declared that a dowor oanROt le^l j 
exceed (the amount of) the malir-m-^nwxt^ that is, the dower 
" " beetowed by the Prophet on hi» wives ; and that any excess over 
that amount mugt bo returned (to the husband) ; but this opinion 
^ is not to be relied on.* 

Prmc^ CCCCXLV.' Either the husband or lihe wife 
may be appointed to dx tl}e amount or quantity of 
the dower : and when the husband is to do so, he 
may lawfully fix any amount or quantity that he 
pleases, he being restricted neither on the side of 
more, nor on the side of less ; but when the wife is 
appointed for the purpose, she is restricted, not on 
the side of less, but on the side of more, and cannot 
lawfully exceed the doWer of simnai^f that is 
hundred dirhams.'!^ 

If the judge, or referee, should die before fixing the amount, 
an4 pt&oioue to coition, some of the doctors have said that tho 
dower is®cancelled, and tho wife is entitled only to a or pre- 

sent, while others insist that she has no right to either ; but the 
first opinion is supported by traditions^ Hence, — 

Principle. CCCCXLVI. If the judge, or referee, should die before 
the amount, and previous to consummation of the 
marnage, the dower is cancelled, and tho wife is entitled 
only to a mutdt, or present. 

Frincipk. CCCOXLVII. If subsequent to their contractof marriage, 
the parties agree upon the settlement of a dower, it is legal 
and valid.^ , t 

For the right is with them, whether the amount (agreed upon) 
is equivalent to tho proper dower, « or be more or less than tho 
same, and whether the parties, or one of them, bo acquainted 
with tho proper dower, or bo ignorant thereof, inasmuch as the 
^ settlement of dowor rested with them at the first, and it is eqodly 
lawful to the end.j: • 


^^Hhardya uUIeldm^ p. 290. 
f See antCf p. 251. 

X Shardjfa tU-Xsldmf p. 29S. 
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Moderation in the amount of the dor^ ie, however, Oom* 
. mendable, and it is abominable to exceed the 
nat, that is the dower whidi was bestowed by the Prophet 
on (each of) his wives, and which aAounted’to five hundred 
dirmTm, As it is also (abominable) for a Husband to have 
connubial intercourse with his wife till he has first ^aid her 
dower, or some part of it, or has given her sometrnng else, 
though it be a present dr gift!* 


shi. 


CCOCXLVIIL It is sufficient in the (assignment of) Prwdpk. 
dower that the article (which is the subject of it) be seen, if 
produced, though it be of unknown quality, quantity or 
weight, like a heap of grain for instance, or a bit of gold.* 

If a man should marry a woman for a servant or slave,^ without 
being seen or dosoribed, it is said fhat a slave of medium quality 
must be delivered to her ; and the same rule applies to a man’s 
marrying for a hapit, or house, stipulated for, iu general terms, on 
the ground of a report by A!1 Ibnu Ail Hwmnk; as also to (his 
marrying for) a ddr, or mansion, as recorded by Bin AhU Amir 
firom some of the doctom, quoting the authority of Xh^JLl-RaAan^ 
on whom be peace.* 

CGCCXLIX. It ^ indispensable (in marriage Prina^ 
contracts) that the dower be specified in such a 
maimer as to remove all doubt and uncertainty (<0).* 

(a.) Thus if the dower agreed upon is instruction in a chapter iiiastration. 
of the Kurdibf the chapter must be spocihod.* 


CCCCL. If the dower is left in general terms, it 
is invalid, and the woman is entitled to her proper 
dower {mahr-ul-mithl) in the event of the marriage 
being consummated.* . 


Anhotatioks. 

ccccl. It is necessary that the dower be fixed and specified. But if 
It is left uudetermined, proper dower becomes due (to the woman) upon 
consommafion, while only a present in the case of divorce before con- 
summation.— -Tahrir ul-Ahk&m. 


• ♦ 


* Shardya pp* 291 & 292. 
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PrincrpU, 


^ncipk. 


Prindple. 

PriMip^* 


OOCXjLI. Xf a fnsbaad should asMgn as the dower of 
his wife to tesdi her an art or a business whndi he does not 
know well, or a chapter of the Kv/ran, of which he is igno- ' 
rant, snch dowe^ is, nevertheless, valid, for the engagement 
is established on the husband’s responsibility ; and if he is 
unable to perform At himself, he is bound to pay the hire of 
each instruction.* 

t 

again, he assign to her as dower a vessel said to contain vine- 
gar, and it afterwards appears that its contents aro wine, some of 
the doctors have maintained that she is entitled to have tho value 
of the wine as if it were lawful, but it is better to say that she is 
entitled to a similar quantity of vinegar. In like manner, should 
he marry by assigning (to his wife) a particular slave, and if it 
afterwards appear that the person is free, or the property of 
another, the woman is to receive a slave of like value as the per- 
son mentioned-* Hence, — 

CCCCLII. If a man should assign as dower a lawful 
article said to be containAd in a vessel, and it afterwards 
appears that, another article, which is unlawful to a Musal- 
mdn, is contained therein, the wife is entitled to receive from 
her husband the quantity oft the lawful article which was 
assigned by him, or the value thereof. In like manner, if 
the man should assign as dower a property which 'subse- 
quently proves not a fit subject of dower, or not to belong 
to him, fhe wife would be entitled to its value. 

CCCCLI'II. If a man should marry a woman for one 
dower privately, and another openly and in public, the first 
is her dower.* 

It is lawful to marry two or more women for one dower, 
which must (in that case) be divided equally among thenf : 
it is, however, maintained by some that the same is to 
be given them in proportion to their proper dowers. 
This (latter opinion) is more agreeable to the general 
principles of law.* — 

CCXXILIV. Two or more women can be married for one 
dower, but in that case the dower is to be divided among 
them in proportion to their respective proper dowers. 

CCiCCLy. If a man had carnal connection , with a 
woman under a semblance of right, or under an invalid oon> 


» 


* Skar&ya uUIMm, pp. 291 & 292. 
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iwcii, or violence, tihewonm is to '&g»re her proper 4ower hmem 

from him.— MafStfti. 

COCCLVL In the ease of dower being named or sped- PriM^ 
fied, the same becomes {he woman’s property upon the 
contract being entered into, — her owqj^ership of the whole 
not being dependent upon consummation. — ^Tahrir ul- 
Ahk&m. • 

CCCCLVn. According to the most general doc- JWnetpfe 
trine amongst us,* the husband is responsible for the 
dower. If then it should perish (before delivery), he 
must make good its value at the time of its lo8s.f 

COCCLVin. If it (the dower) be found blemished, the Prine^h. 
wife may return it on d^ouiit of the defect.! 

But if it should be blemished after the contract, it has 
been said that she has an optiqp, and take either the thing 
itself (blemished as it is), or its value. It were better, 
however, to say that she has no title to claim ita»valile, and 
can only take the thing itself with a compensation'l’ (for the 
blemish). Hence, — • 

• « 

CX3CCLIX. If dower should be blemished after the con- PriuopU. 
tract, she has no title to claim its value ; but she can only 
take the thing itself with a compensation for the blemish. 

ska 

As respects the delivery, — 

CCCCLX. Dower may be partly muajjal 
^ (prompt or exigible) and partly motcajjal (deferred), 
or wholly exigible br deferred according as stipu- 
lated. 


Amnotatiorb, 

ccccMu. In the case of a blemish, or defect, the dower may b# 
returned, though it be not much. — Tahrfr ul-Ahk6m. 

ooGclx. If they stipulate that a portion (of the dower) shall be 
deferred, and the remainder promptly paid, the same is Talid»— Tahrir 
ul-Ahkam. 


So says the author of the Sharia 
f 8har4ya uUIiUmj pp. 291 & 292/ 
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* CCCCLXL When the (payment of the) doww 
is left in general terms, it is exigible 
iviNoj^ Talirir td*Ahkim. 

If they (the married couple) leave fhe time for payment 
undetermined, then the specincation of Ihe amount becomes 
vcdd, and proper dower is established, which is not promptly 
payable. — Ibid. 

Pritofi COCCLXn. But when a time is fixed (for payment of 
the dower), then the husband is obliged to pay it Mfote the 
arrival of that time, whether he had coition with her or not ; 
and the woman cannot refuse her person to him, even upon 
t^ arrival of that time. — ^Tahrir ul>Ahk&m. 

So also tho Shardpa vl-Itldm “ If she has withheld herself 
(till the arrival of the stipulated period), a question may arise 
whether she oau lawfully deny horself (till the dower is paid). To 
, this question some of tho dootofs have answered in the affirmative, 
but others in the negative, by reason of hor being bound to sur- 
render herself before tho arrival of the period agreed upon. The 
latter opinion is agreeable to the principles of the law.f 

CCCCLXIII. If the dower iB exigible {hahn} or 
muajjal)^ the woman can refu^ to surrender her 
person (to the husband), so long as she does not 
receive it*. But if the dower is momijjal or defer- 
red, the wife cannot deny herselff (to the embraces 
of her husband). 

A woman may refuse to surrender her person till she has 
received delivery of her dower, whether the husband be wealthy • 
or in straightened circumstances.* But whether she can do so 
after consummation (of tho marriage) is a question that has been 
answered in the affirmative os well as iif the negative The latter 
opinion, however, is more conformable to the general principles of * 
the law, because fruition is a right that accrues as a matter of 
course from the contract.* Hence, — 

pfMpu. OCCCLXIV. If connubial intercourse has once taken 

E lace, s^e cannot any longer refuse herself to the embraces of 
er husband. 


* TakHr uUAkMm* 
t SficurAua 292—296. 
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CCCCLXV. If the -wife is.dirorced con* HgSJ* 
BUmmation, (and there is no dower in the extract), •*<«* 
then she, — ^whether a free woman or a slave, — wovdd pniK^ 
be entitled to a mutdi^ present (5), and not to a 
dower; but if (in* the above case) she is divorced 
after consummation, she is entilSed to her proper 
dower (mahr-iti-mithl)* 

(6.) The fmtdt, or present, is regulated by the condition and 
circumstance of the husband. Thus a nch man is to present (his 
wife) with a quadruped, or a rich dress, or ten dindra ; a man of 
mid^e tlass with five din&rs, or a dress of middling valile ; and a 
poor with one dtndr, or a ring, or the like. And no woman is 
entitled to a present except the woman for whom no dower has 
been assigned, and who has been divorced before consummation, f 

CCCCLXVL When no doirer has-been named in 
contract, but the husband has given «iomething to his wife, 
and then consummated the majriage, it has been said that ^ 
the thing so given is her dower, and that jfche wife has no 
right to demand more after coition, unless it were stipulated 
before the coition that the dower should consist of something 

olsef • 

• • 

This the above) is founded on an analogical exposition of a 
report, and is supported by the well known opinion ^ (of the 
learned ).t 

In the case of dower being named or ^mentioned in the ** 
contract, — 

CCCCLXVn. The wife is entitled to only a half 

* of it upon her being divorced before consummation, 
and to the whole thereof upon her bein^ divorced 
ciffer consummation, or upon the death ot her bus* 

* band before or after consummation. But, — 

COCOLXVm. When a man has divorced his wife befoae 
conRummation (of their maniage), she is entitled to half the 
stipulated dower (as already stated), so if the whole were 
paid in advance, he is entitled to a refund of it, if ^tiU exist- 

■ I fiB m ■ w ■ ■■ ■■ P^I ■ 1 . II ■■ I ■■■ I I 1— maip— p 

* Vkde Sha/rdya pp. 292 k 298. 

t Shaf dya pp. 292 k 263. 
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ing, it, if the thing itself have perished!^ 

or half df it& Value, if a similar cannot be had (c).* ^ 

‘ (€) If t|^ex^ botany difference between its valu^ at the time of 
at 'the time of taking possession, the wife is bound 
« only* for lower of the two yalues^ if, again, the identical 

Substa4oe r^ain in her possession, but it has become injured in 
soine p£ its qilalitiea, as, for instance, if the dower wore an animal 
which bas become blind of an eye, or a slave who has forgotten 
the trade in which ho was instructed, the husband is in this case 
ensiled* to half the value, and cannot be compelled to take the 
thing itself, although this decision is liable to some doubt. If, 
however, the diminution of value should arise merely ^from a 
change in the price, he is entitled to no more than half of the 
article itself, as he is also, on the other hand, entitled to tho half 
of it if an increase in its value should take place from a rise in 
the market price, because no reference can be made to value so 
long as the actual substance remains unchanged. Where, again, 
an essential increase of the substance has taken place, as by 
^ natural growth iu the case of a young animal, or by an addition 
of fat in the case of a lean one, ho is entitled only to half of the 
original Valu^ without the increase, and tho wife cannot be com- 
pelled to moke over half of the thing in its improved condition, 
according to tho best founded opinion. Further, any produce of 
the original dower, such as tho milk or young of an animal, is. the 
exclusive property of the wife, and the husband is entitled to no 
more than half of what was specified in the contract. But if ho 
had endowed her with a pregnant animal as her dower, half *of 
both the animal and lis offs})riug would bo his ; while, if instruc- 
tion iu a trade were* the dower, and he had divorced her before 
consummation, she would be entitled to half the hire of instruc- 
tion ; and if he had already instructed her previous to the divorce, 
he would be entitled to a refund of half tho hire.* ^ 

Principle. CCCCLXIX. If a person absolutely divorces his wife, 
and then remarries her daring the iddat, and again divorces 
her before coition, she is entitled to half the dower.* 

Prindp^ OCCCLXX. If a marriage has been consummated 
Itefore delivery of the dower, (still) the right of it is by no 
means cancelled by the consummation (a), but remains a 
debt against the husband (for which he is responsible,) 

, however, long or short may be the delay in its payment^ 
and whether it be demanded or not.* 


* Shariya nUIeUm, pp. 2U3 k 
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'■ m ' '• 

Thoce is, however, another report, but that htt heaia^sst* l atpriw 
slide or abwidotoed* * •, ^ 

(d) Thecon^ummation^ which is a means of estabiidinlg; a 
to dower, is tho actual coition cither naturall7 or ^against na(f * 
and the right is by nq meafts established b(y inere 
Some of the doctors, however, have maintainied ifS,wk> \ » 
established ; but the ^t opinion is prevalent.* , ^ ^ ' 

According to the most common and generally i^edLved of ' 
the two reports, — 

CCCCLXXI. The dower becomes the prap^tiy 
(of the wife) by the mere contract, and she may 
(therefore) deal with, or dispose of, it before taking 
possession of the same.f 

CCCCLXXII. But should the husband diyorce her 
before coition, half of it revdrts to him, the other half only ^ 
remaining her property ; and if she should forgive him what 
belongs to her, the whole would be his.t 

Such also would be the case If the person who has power 
to contract the woman in marriage, — that is, if her guardian, 
as a fet^pr, or paternal grandfather, should fofgjvef (the 
husband the portion of the dower to which the wife is enti- 
tled) So, — 

CCCCLXXIII. The father and paternal grandfather may Principle, 
forgive (the husband) part of the dower, but neither ^f them 
can give up the whole f 

Some of the doctors have alleged that this power belongs • 

to every person who has authority to contract a woman in 
marriagc.t 


* •Annotations. 

occclxxi. In the case of dower being named or specified, the woman 
becomes the owner thereof merely upon the contract being entered into, 
her ownership of the whole not being dependent upon consummation. — 

* Tahrfr ul-Ahkhm. 

A woman is competent to dispose of her dower (even) before posses- 
sion, by sale, gift, Or in any other way that she pleases. ^ 

cccclxxii. If thf husband divoiccd his wife before consummation, he 
is entitled to the rcfiind of half of the dower ; while before the divorce 
the whole is established to her.— ii&u/. * • 


* Shardya pp. 293 k 294. 

t Shardya p 293. 
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■ CCCCLXXIV. . The husband’s guardian, how- 
— ever, has no legal power to give up his ward’s right , 
<rint^ (to half the dower) in the event of a divorce* (pievi* • 

ous to consummation). 

• • 

Because he is appointed to take care of the interests of his ward, 
who can have no possible benefit from the forgiTencss* (that is the 
abandonment of his right). • 

Wficipte. CCX?CLXXV. An adult and discreet woman is compe- 
tent to excuse hor husband from i)aying the whole or any 
part of her dower. Aiul so is her wall, or guardian, who his 
power to enter into the contract. Such remission by the 
guardian becomes, however, valid only in the case of the 
female being a miiion (whether a virgin or a thaf/!/ihah^),md 
* the wall being her father or paternal grandfather. — ^Tahrir 
nl-Ahkam. 

And, when either the wife has foigiven her half, or the 
husband has forgiven his half, in neiUier case does the right 
of property pahs out of either person by the mere act of for- 
giveness, for that is only a right of which the transfer does 
, not take place without possession.* , 

If, indeed, the dower were a debt against the husband, or if it 
should happen to perish in the hands of the wife, more forgiveness 
of the fosponsibility would be quite sufiicient, because it wchild 
be a release which does not require even acceptance according to 
the most correct opinion. But a tangible property (nidf), for 
which a person is liable, cannot be transferred by mere forgive- 
ness, or by anything short of actual delivery.* 

=Vtiw»>fe. CCCCLXXVL If a woman exonerate her husband from* 
the dower, and he then divorces her before consummation, 
he has a claim against her for half file dower : such also is 
the case, if he should enter into a Khuld with her^ 
before consummation (e). This is by general agreement.* 

* (e.) That is, if she bargain with him for release from the mar- 

Hage tie, in exctiange for the whole dower, au^ then he divorcos 
her before cousummatiou, he should have recourse against her for 
, a refund for half of it.* 


* Skardya pp. 295 & 296. 

t A TluvyyibaK is a woman who has had connection with a man. 
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(XXXfLXXVn. If a vMoan makefl a to ber husband 
. of lAlf of the dower difiixaively, and he then divorees her 5!!!.' 
before coition> he becomes there% proprietor of the remain' 
ing (half tdso), but ha^ no fmther maim against her, whether Prute^u, 
the dower was a debt, or something specific, because the gift 
comprehends aU that she had any rignt*to.* 

CCCX/LXXYIII. Ifa'personmariy awoman,asmgnii^as 
her dower some property pointed out, but of unknown wmght, 
which perishes before her taking possession, and the wife 
releases him from it, this is valid. As also where he has 
assigned her a dower, that is invalid, and the wjfe being in 
consecj^uence entitled to her proper dower, releases him mm 
it, or in part, such acquittal is valid, although the amount 
thereof is yet unascertainedj If, however, a wife should » 
exonerate her husband of tile proper dower, before^ coition, 
such acquittal is invalid; her right to it not being yet 
established. 

Because this is merely the«cancelling of a right wLieh in law is 
not aifrotod by the ignorance of the amount, f * , * 

CCCCLXXIX. When anything is stipulated ivinc^fa. 
for jn a contract of ‘marriage which is contrary to 
law (/), the condition is void, but the contract valid 
together with the dower.f , 


AkI90TAT10NS. 

cocclxxix. If in a contract of marriage such conditions are stipulated 
as are repugnant to what the law provides, the same would be void. 
For instauce, if the husband should stipulate in the contract that he 
shalbneither many another woman, nor shall take a female slave (for enjoy- 
ment), and that he shall neither supply lier with maintenauee nor make 
• her the participatoif of his inheritance, the contract shall be valid (but the 
conditions void). While, on the other hand, if he should stipulate that 
he will marry another wife, or take a female slave (for enjoyment), and» 
accompany her (the furriter wife) to a voyage or journey, or will give her 
maintenance, such bondition is valid, as it is not repugnant to (law and) 
the contract, according to the general assent of the Leame^i-^Tabrir 
ul-Ahkam. 

* ♦ 


* ShfiJT&ya p. 29S — ^297. 

t ShoA^dya, p. 294. 
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(/) Am, for example, that the huabaml shall not marry 
anckher woman during the lifetime of the wife with whom the 
oontraot is made, not privately entertain a woman as his eonou* 

bine.* ♦ , 

• 

In like manner, if the husband should stipulate that the pay- 
ment of the dower sRall be made at a certain time, and that in 
the event of failing to make the paypient (as stipulated), tho con- 
tract shall be null, both the contract and dower aH binding, and 
the condition is void.* 

If it bo stipulated in a contract of marriage that the husband 
shall not tiiko away his wife from her own city or village, it has 
been said tliat such condition is binding, and there is a tradition 
to that effect.* 

' CCCCEKXX. If he (the ^husband) should stipulate a 
certain amount of dower in the event of taking her away to 
his own country, and somewhat less if she does not accom- 
pany him ; and if after this,, he attempts to take her away 
to an infidel city or village, she istnot bound to comply, bnt 
is (nevertheless) entitled to the higher amount of dower. 
If, on the other hand, the removal is to a MumVmtin cit^ 
or village, the condition is binding, (on her), though this 
is liable to some doubt.* • ' 

CCpCLXXXI. If a guardian contract her femah* 
ward for a sum smaller than her proper dower, 
the dower so fixed is valid. 

Thus the Sluirdya vl-Iddm : — If a guardian contract 
her female ward for a sum smaller than her proper dower, 
some doctors have alleged that the cj^ower is null, and that » 
she is entitled to the proper dower. Others have asserted 
that the appointed dower is valid, and this doctrine is the 
most approved.”! * , 

CXX/CLXXXII. The vxdia, or guardians, of in&nt girls or 
insane females can lawfully receive thdr dowers, andihus 
their husbands may be exonerated, liut neither the father, 
nor any other jierson, can receive the dower of an adult and 
discreet feimde.->-Tahrir ul-Ahkam. 


(f 

* Shardya uUIeldm, p. 294. 
t Shardya p. 296. 
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OCKXILXXXin. If one dioald coxifcract hie in&iit bob in !«««•■ 
marriage, and tile child has piroperty of his own, he is Uable 
for dourer. If tiie child is poor, the oUiration for the 
dourer rests on the &ther, and in the event of his death, the 
same most be dischiwged out of the whole of his estate, 
whether the child should arrive at matority and become 
wealthy, or^ before it* , Consequently, — 

CCCOLXSXiy. If the &ther should have paid the /vtno^ 
dower, and the youth should come to maturity, and 
then divorce his wife before coition, the son, and not 
the &ther, has a right to reclaim half (the dower); — ^this 
(payment by the'fiither) being considered as* a gift to 
the son.* 

On Oua/r3/ianeJdp in Marriage. * » 

CCCCLXXXV. No person except a father, apwnov^ 
paternal grandfather in any stage of ascent, a 
mother, an executor, or a 'judge, has authority to 
contract another in marriagef. * ^ * 

The above general rule is particularized and qualified as 
follows : — • , 

CCCCLXXXVI. The authority of a father and paternal Prine^ 
grandfather over a minor girl is established even though she 
should have lost her virginity ; and, according to the more 
appro'fed of the traditions, she has no option (of cancelling 
the contract) after attaining majority.f 
In like manner, — 

COCCLXXXVIl. Should a father or paternal grandfather Prme^b, 

• contract a buy in marriage, the contract would be binding on 


« Annotations. 

cccclxxxy, cccclxxxvi. In marriage, the guardianship of a father 
and paternal grandfather, how high soevever, is, without difference of 
opinIkQ, established with respect to a minor child ; whether it be mal^ 
or female, an idiot, or insane from infancj.— Mafatfh. 

The father or grandfather of a female, who is a minor or insane, is to 
act as her guardian (toaft), whether the female is a virgin or has lost 
her virginity hy coition or otherwise. — Tahrfr ul-Ahkim. 


* Shwrdya uUlsldm, p, 296. 
t /^rdya pp. 263 Sc 264. 
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iMifVBB him, and he would haVe no option aftmr attaining pubw^ 
and disGxetion, aoooiding to the most provaient opinion.* 

* But whether tjieir authority* in mturiage is establfshed 
over a virgin who is discreet, is a qu^tion on which there 
are severm traditions: according to the most generally 
approved of these, their authority over her is at an end ; 
and it is established that she is competes to contract 
herself in marriage, permanent or temporary ; and if either 
of them should enter into a contract of her marriage, the 
same would not be effectual without her assent.* Hence, — 


PrincipU* 


JPrimc^iU. 


Principle. 


CCCCLXXXVIII. Neither a fether, nor a grandfather, 
has authority over an adult and discreet virgin, who herself is 
competent to enter into a marriage contract ; and if they, or 
either of them, do contract her in marriage, the efficacy or 
the validity of such contract would depend upon her assent 
or ratification. • 

CCCCLXXXIX. If her (the adult and discreet virgin’s) 

S uardians should refuse to marry her to an equal, when 
esired by her to do so, there is no doubt that bho may con- 
tract herself even against the will of both (th(‘ fatherland 
grandfather). And they (tlie father and grandfather) have 
no povier over a iluit/yibah who has attained puberty and 
discretion ; ijor even over an adult and discreet male?* 

COCCXC. Their power, hov’^ever, is fully established 
over insane persons (infant or adult), and none of them has 
any option after restoration to reason * 


Annotations. 

cccclzzzTiii— ccccxc. Without difTerence of opinion, neither a &ther 
%or a grandfather, can force an adult and descrect girlf to be contramd in 
marriage, even though she be a virgin but discreet. But if she is under 
age, they can force her to marry, whether she be a thappibakf or virgin, 
or one of^unsound mind.— Tahrir ul-Ahk&m. 


* Shardya uUIsldm, pp. 263 k 264. 

t A Thayy%hah (or Sayyibah, as pronouxiced in India) is a female who 
has had connection with a man. 
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0(XX)XCI. A master majr contra^ bis female abtve in 
mainiage, wbetiier she be a miner or major, sane or insane, 
and die has no option in the matter. The role is the aame , . . 
also in the case of a male slave.* , , Frtmfu. 

According to the’most approved tilkdition,— • 

. CCCCXCII. An executor has 'no authority in?»*ictpfc. 
marriage, ei^en if it were expressly given by the 
testator. But an executor may contract a person 
in marriage, who, though arrived at majority, is 
deficient in understanding, when there is any neces* 
sity for contracting him or her in marriage.* 

CCOCXCIII. In marriage, the judge has noivwe^ 
authority over a person .who is not adult, nor over 
an adult who has 'discretion. But his authority is 

a 

Asnotations. 

* • 

coccxcii. The most approved doctrine is, that an executor cannot act 
as a guardian in marriage, not even if the father had authorized him to 
do so^— whether the muBdAilaihi (or the person in whose favor the will 
is made,) be a male^or a feintile, or whether the (testator's) daughter be 
an infant or adult, or whether the father had or had not fixed a 
husband for his infant daughter. Au executor, however, can contract in 
maiTiage one who is of unsound mind and required to* be married. — ^ 

Tahrir ul-Ahkam. 

ccccxciii. On failure of both the father and grandfather, the Judge 
{HdUm) is the taa/t, or guardian, of an insane person : he should con- 
« tract him or her in marriage, if it is considered advisable. — Tahrir ul- 
Ahkam. 

The Shaikh has said that by Udkim ’ is here meant the Imdm^ or his 
delegate, 

The Hdkim cannot, however, be the wait or guardian of an infimt girl 
(in tfaie matter of marriage).— a 

Att insane person oaniiot be contracted in marriage, except when 
necessary— as on his going after women, — ^but nevertheless his lucid 
interval must be waited for, when he will be given in marriage^i&id. ^ 

Such also is the case with a person who has white leprosy «— /did. 


* Shardya nl-X$ldmf pp, 263 & 264. 
* 
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fawypw* fully established with resj^t to a person who has 
— ' attained minority 'mtbout discretion, or one on Whom 

a defect in understanding has supervened, and mar- 
riage is for his^r her benefit.* * 

The person who is incompetent to pei£>nu any civil fono- 
tion on account of ^ defect in understending, is not allowed 
by law to many ; if he, nevertheless, does marry, the con- 
tract is invalid. The Judge however, may per- 

mit him to many upon a proper dower, either selecting or 
without selecting a bride ror him. — ^Tahrir ul-Ahkfim. 

PrUei^. GGCCXCIV. In marriage, a mother has no 
power over her own child. Nevertheless, if she 
. enters into such a contract for her son, and he con- 

sents to it, the contract is binding upon him ; but if 
he is averse, then she is responsible for the dower, f 

On the above point, howetrer, a doubt is entertained, and 
the question for liability is sometimes held to depend on 
her having sought for the appointment of agency u-om her 
son.*!* 

« ® 

Trku^ie. GGGGXCV. Save and exoept the father und 
paternal grandfather, none of the lineal relatives — a 
brother or paternal uncle, for instance, — can force* a 
I girl to marry. — Tahrir ul-Ahkdm. 

Prills. GGGGXGVI. When a stranger has contracted a 
person in marriage, (the validity of) the same depends 
u|)on the permission of tlie party for whom the con- * 
tract is entered into.f 

Some, however, have said that the tontract is valid ; but the 
first opinion is the most approved.f 

Annotations. 

coccjcciv* The mother has no right of guardianship in tnorriage.**— 
i Tahrir uKAhk&m. 

a 

* Skwrdya vUJddm, pp 263 k 964. 
t p. 266, 
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COCOXGVIL A vomaD adjf!^ and disereet can 
not oxdy many of her own aocoi^ and authority, bat — 
appoint agent to contract her in nuirriage, and can 
heraelf act as an ag^nt in another’s n^rriage. 

Thus tibe Shcur&ya ul-laUm : — “ In a contract of marriage 
Still regard is to be had to the words of t female who is of 
mature ago and discreet, so that she is quite competent to 
contract herself, or to be the agent of another in giving 
expression either to the declaiation, or to the acceptance.”— 

P. 2CC. 

So the Tdhrir vl-Ahkim : — ^“An adult and discreet 
female can, of her own authority, contract herself in mar> 
nage. 

So also the Mafatih : — " It is not required that the par- 
ties entering into the contract be both males, since wi^ 
us, a contract entered into by a female is valid, whether it be 
done in person or through an agent (waHiy* 

CCCCXCVIII, When an adult and discreet ^mate has Prwqpfaw 
given a general appointment to an agent to contract her in 
marriage, he cannot marr^ her to himself without her (special) 
perniisbion * 

And though she should appoint an agent expressly 
to parry her to himself, it has been said, on the author* 
ity of one report, that such an appointment vfouM not bo 
valid. The more approved doctrine, however, is in favor of 
its validity.* 

CCCCXCIX. If a paternal grandfather should marry her 
po the son of another sou of his than to her own father, the 
maniage would be lawfdl * 

D. If a woman is contracted in marriage by her guard* iVMpfe- 
ian without her proper ^ower,t or for less than her proper 
Mower, she is competent to object to the contract. 

Thus the Shardya^ul-Isldm : — “ Whether a woman who is con-* 
tractod in marriage by her guardian withoat (that is for less 
than) her proper dower, f can object to the contract, is a question 
on which there is a difference of opinion; but according tq the 
most authentic doctrine, she is oompetout to object.’'* 

: t 


♦ Skardya p. 266 . 

t Seo Proper dower or Makt-i misl, in Leotnre XIII. 

2 1 . 
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DL If a girl contracted in marriage ^ any 
person other than her father or paternal grandfather^ 
whether the person be nearly or remotely related 
to her, the contract cannot* be 0[>enitive unless sub- 
sequently allowed, or assented* to, by herself, even 
though the person were her brother or paternal 
uncle.* 

DII. In the case of a virgin, the assent is inferred from 
her silence when the matter is propounded to her ; )>ut a 
woman who is not a vfrgin must be put to the trouble of 
expressing her assent by actual speech * 

Dill. If the person eontractc(\ (in marriage) be a female 
slave, the validity of the contract depends ui>on the assent 
of her master : if she is not a* slave but under puberty, and 
l^r father or jj^atemal grandfather allows the contract 
Stored into by her), the same is valid.* 

DIV. An infidel, whether he be an alien enemy (harbf), 
or aiL alien tributary (zimnU), and whether he be virtuous 
according^ to his own persuabion or not, cannot bo guardian 

of a Muslinuih. — ^Tahrir ul-Ahkdm. 

• 

DV. When a guardian is an infidel, he has no author- 
ity over his ward; and if* the father be an infidel, die 
authority is established in the paternal graudfadicr, so«also 
when the father is insane, or falls into a state of temporary 
stupor. But on the removal of the impediments, his (the 
father’s) authority revives.* 


AuMOTATlONff. * 

dii. An adult woman in general w lequired to give lier assent or 
consent; for nikappibak, in particular, it ismcccssaxy to give her assent by 
the utterance of words ; but, as regards a virgin, -her silence is sufficient 
(for the parposc), provided the same be not troin dbgost.— Tahrfr ul- 
Ahk4ni. 

dv. If the father be an infidel, insane, or slave, the guardianship 
devolves on the paternal grandfather, if he is free from such defects. 
But if the defect is removed fi'om the father, bis guardianship shall be 
restored to him.— 


* JShardya ul-IsUm, p. 265. 
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DVt. Profligtu^ of a waU does not dstinguish his goard- 
iao^ip*. Such also is the case with a blind person, and 
one following a low profesraon — as of a door-keeper, a 
sweeper, a barber, and weaver. — Tahrir ul-aUikam. 


■ac" 




DVIt. A dumb person does not loi^ his guardianship Prweft^ 
if the signs made by him can be understood. — ^Tahrir 
ul-Ahkam. * 


It is becoming and proper for a woman, whether she bo 
a virgin or not, to authorke her father to enter into the 
marriage contract (for her), and if she has neither a father 
nor a paternal grandfather, then to appoint her brother 
to act as guardian (in such matter), giving her confidence 
to the eldest when she has several brothers.* • 

So also the Tahrir vUAhkdm: — When a girl is adult 
and discreet, none at all has a right to be her guardian. 
Nevertheless, it becomes her to t&ke permission of her father, 
and in his default to appoint her brother as a wahil, or • 
agent; and, if there are two brothers, it behoves her to 
entrust the matter to the eldest brother.” 

D'^lIT. If the father ebould select one husband, and the Priue^ 
paternal grandfather another, the husband whose contract 
waS first in date is preferred, and the contract of the other 
is void. But if both contracts should take place simulta- 
neously, then that which was entered into by the grandfather 
is preferred, and not that entered into by the &wer.* 

* DIX. When the guardian of a female has married her /vmc^ 
to a person who is insanh, or a eunuch, the marriage is valid ; 

hut after attaining majority she has an option (to confirm 

or cancel the marriage ).*• So, also, — 

• • 

DX. When the guardian of a hoy has married him to j y,-— 
a female having any of the defects which are the causes for* 
oancellariou of marriage,f (he has a like option on attuning 
majority).* , 



♦ 


* Shardya uUItUmf p. 265. « 

t See the Def eote which are oaiues for canoellmg marriage. 
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Principle, 
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DXI. When the'rfathers of two young children have 
contracted them to each other in marriage, the con^iiaot 10 
binding on them. And if one of them should happen to die^ 
the other would be entitled to participate in the deceased’s 
inheritance.* 

DXIL Should afiy other persons than the fathers of their 
children contract them in marriage, and one of them should 
happen to die before aniviug'at majority, the contract 
would be void, and both dower and the right of inheritance 
would fail.* 

DXIIL If, a^ain, one of them should allow the contract 
on attaining majority, it would be binding on that person ; 
so if he or she should (subsequently) die, the share of the 
other in the deceased’s estate must bo reserved. And if such 
other, on ‘attaining majority, allow the marriage, he or she 
must then be sworn that the marriage has not been allowed 
from greed of the inheritance, and inherit (the portion 
reserved) ; while if the person, who has not allowed it, should 
hajipen to die^ the contract would be void, and the party 
would* hau';^ no right to (share in) the estate of the deceased.* 
DXIV. If ea(‘h of an older and younger brother of a 
female should select a husband (for her), she should adopt 
the choice of the elder brother .f 

DXV. If both brothci-s were a])p()inted her agents (to 
contract her ij\ raari’iage), and they shorld contract hef to 
two dilferent men, the contract first entered into would take 
effect ; yet if the man with whom the second contract was 
entered into had coimubial intercourse with her, and she 
become pregnant in consequence, the paternity of the child is 
attached to him, and he is liable for her dower, though tli© 
woman must return to the man w*ith whom the contract 
was previously made f But, — 

DXVI. If she liad never given authority to either of 
them (Le,, the brothers) to enttT into the contract, she may 
approve whichever of the contracts she pleases, though it 
*is better that slie should allow tliat whicli is entered into 
for her by the elder brother.f If, however, before (expressly) 
allowing cither of the contracts, she has connection with one 
of the husbands, the contract with him is binding on her.f 


* Shardya ul-leldm, p. 209. So also the Tahrir vUAhldm, 
t Shardya uUleldnif p. 260. 



LECTU.RE XIV-. 


ON TEMPONART MARRIAGE, AND CAUSES BT WHICH 
PERMANENT MARRIAGE MAY RE CANCELLED. 


Tempora/ry Marriage. 

DXVII. Temporary marriage {ptutd) is contract- 
ed for a fixed time or period, — as for a day, month, 
or year, or for any ot^her fixed period.T-Tahrir 
ul-Abkara. ' * • 

Temporary marriages are permitted hy the Muhammadan 
religion,* because they were permitted by the law, and there 
is nothing to show that the permission was e^r abrogatod.f 

# 

DXVIII. The pillars or essentials (of a tempo- 
rary marriage-contract) are four: the form, — the 
subject, — the period,— and the dower.f 

DXIX. As regards the form of t^e contract, — 
it is the expression, appropriated by law, of the 
declaration and acceptance by which it is consti- 
tuted.f Hence, — 

. DXX. Declaration wd acceptance constitute one of the 
essentials of temporary *marriage.t 


Annotations, 

d\x dxxi. It is necessory that there should be a declaration 
saying or anhahiu^M” or muttatu^ki'^ (I have 
married thee) for such a period aud for such dower, and also acceptance 
indicating consent (of the other party). — Tahrir ul-Alikim. • 


* That is, tho religion foUowed by the Sk(a%8, and not that followed by 
the SHmiif who do not admit the legality of a temporary marziage« 
t Skardya pp. 27S^ A 280* 
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BXXl. The proper terms expressive of decIsratioB 
are — ” mwwcytu-ha,* mvMatu-ka and a/nkaJkivrhot 

(I have manied , thee) ; ” by any of these, dedaiation is 
eflfocted, and by mone other (a) than any of these can the 
eontiact be inade.t 

(a.) Snch as tamlH: (owning^ Mbah (gift), or if'drah (lease).*’! 

DXXn. Acceptance is an expression indicative of assent 
to the declaration ; — as “ I have accepted the n ihaJt, or mutd ; ” 
or if it is shortened by saying — ^“1 have accepted,” or 
“I am content,” the same would m valid.! 

If it be commenced with acceptance by the man saying 
" tasawwajt'o-H (1 have married thee),” there would be a 
valid contract.! 

DXXIII. It is, however, necessary that both declaration 
and acceptance be expressed by words in the past tense.* 

For, if a man were to say, “akbalu (I do or shall accept),” 
“ and (I am or will be content),” there would he no contract ; even 
if ho deed ^e words intending that they should be understood in 
an initiatory sense.! 

It has, however, been said that, if itho man were to use the 
expression “ atasawijvrki (1 do or will toke thoe to wife)” foa such 
a period, at such a dower, with an initiatory intention, and the 
womaoc should say “ mmoqjtu-ka (1 have married thee),” there 
would be a valM marriage. So also if she were merely to lay, 
“yes.”! 

As regards the subject of the contract, — 

DXXIV. According to the more general of the. 
two traditions, it is a necessai^ condition that the 
wife be a Muslimah^ or a Kifdbiifah ^ — that is a Jewess 
or a ChVistian, or even a Majusiah (a fire-worship- 
per) ; and the husband restrain her from drinking, 
^wine and (other) unlawful practices.f 

Anhotations. 

dxitir. As respects the wife, she should be a mwUmah^ or 
There it, however, a difference of opinion with respect to Moj^kUL^ 
Tahdr ul-Ahkam. 


* Literally, “ I hare united (myselQ with thee.’* 
t Shardya pp. 279 Sc 280s 
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DXXY. In tiie mttid fonn, fk .Musalmdn yfomm 
oannot marry any but a Mtuahnan; nor is "it «Lr* 
' lawiiil for a muslim to enter into a contract witii ui 
idolatress.* ^ • ' 

It is not also lawful for one who is straight and strict 
in his own belief to contract with one "of a sect notorious 
for enmity, — such as a 

A slave is not to he taken to wife in the mufd form 1^ a 
man who is already married to a woman, except with 
her consent: consequently such contract, if entered into 
without her consent, would be void. Such also would be 
the result if a man should, without his wife’s conseht, many, 
in the mvalA form, the daughter of her brother or sister.* 

DXXVL Those relations by affinity who are Mnavb. 
unlawful in permanent marriage are also unlawful in 
temporary marriage. — Tahrir ul-Ahkam. 

It is proper, though not a necessary condition of validity, 
that the woman (who is the subject of the contrast) i^ould 
be a true believer (mvminah) and chaste, and that due 
inquiries be made into her conduct, if ihere be any suspicion. 

If the woman is adultoroub or addicted to fornication, it is 
abominable to enter into the contract with her ; and, if she 
ha^ committed such an act, she should be prohibited from » 
repetition of the same.* 

It is also abominable to marry in the muta form a vii^gin 
who has no father ; and if one should do bo, ho ought to 
rofiain from connubial intorcourbe with her: still that is 
]iot actually prohibited.* 

As respects dower, — 

DXXVII. It (i.e.,«dower) is an essential condition i^rtnapit, 
•of the contract in the mutd form ; and upon failure 
of this, the contract itself is void.* , 

ASNUTATlOnS. 

dxxx. According to as well as tke general assent of the 

Learned, mention of dower is neoessar j in a temporary marriage, without 
wHcb the contract is void.— Mafatfh. 

m 


* SkofTCLya p. 280 . 
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Principle. 


DXXVIIL ItiBaipo.aoon<3itioathat dower beso me i h iog 
ownAd or possessed, and known ^7 measure, weight, toroeo- 
tion or description, though it he left to be determined by 
mutual agreement of the contracting parties, whetiier it be 
mudbi or fittle* (6). ’ . . 

(b.) Even so little*as a handful of wheat, and it becomes bind- 
ing (on the hobhand) by virtue of the contract.* 

DXXIX. The law puts no limit to dower, hut 
whatever may be agreed upon by, and between, the 
marrying parties, the same — be it little or much— 
is valid (dower) ; with this condition, however, tliat 
the quality or amount must be known by measure, 
weight, inspection or description, and that it must 
be property.! — Tahrir ul-Ahkam. 


Consequently, — 

Prine^ DXXX. If the contract* was made for a dower which 
is not knojm and not seen, or that which could not legally 
be the property of the man, the contract is void. — Jbid, 


rtvu^h. DXXXl. The dower is to be paid upon the contract 
♦ being entered into. — Ibid. * 

Prkutiph. DXljLXII. If the man were to make to the woman a gift 
of the term ^ (that is, to waive his right to her altogether) 
* before coition, he would be liable for half (the dower) ; while 

if coition should have taken 2 )lace, the (whole) dower is 
confirmed to her on condition of her keeping the term (and 
adhering to him till its completion), but if it is not com- 
pleted, the man is entitled to deduct a proportionate part of* 
the dower.* 

♦ 


Annotations. 

* dzxxii. If the fixed term (of the duration of marriage) is given 
away (to the woman) without coition, half of the dower is dropped ; but, 
if aoitioa has taken place, the whole of the dower becomes dae.<-*- 
Tabrir tJ-Ahkam. 


Skardpa nhMdm^ pp. 280 k 281. 
t See ante, p. 
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IH^Iddlt. U H *am out Halb Vbm « de&of ii 

^9 iiy its sepesrii^ tShsib the -vrcHipm ® ^ 

* him hushaadi oe she u the sister ohc mother ofthe ti , . 

iwni*i auatied) wife, or anythitog similar which 

ooe sf f|he causes for ^ceUatiou, then, if no ooition has 
tahen jplaoe, she has no i^ht*wha4*7<er to devner; andif she 
has received it, the same becomes the right of ^ man who 
ean demand (of her) the refund thereof.* 

DtWV. Bat if the defectdoas not transpiafo iSH &fl«r IHio%tis 
ooim^ctioiL had taken place, ihe woman is entitled to retain 
wha^yer portion of the dower she may have reoeiT6d> if she ^ 

was i^orant cf the existence of tibie defect, otherw^ ehe is 
hound to refund it. 

l?hus the Shardffa Bnt if the defect does not 

thmspire till after oonnootion has taken place, the iToman is 
entitled to retain whatever she may have received, and the x&m 
is under no obligation to deliver the lemamdoi » yet it were better 
to say that, in the event of her having been ignorant of the 
existence of the cause of cancollatibn, she is entitled to retaih 
whatever i>ortion of the doaer she may have received, and that if 
^ ahe were eoguusant of the defect in the couUact, she is l^und to 
refimA'** 

DX^XV. There is no maintenance for a wife married 
in the maid form, nor is a habitation to beussigned to her. — ^ 

Tahrir ul»Ahk&m. 

It* IS laid down by AUamah that when the period of 
muitd has passed away and no coition has taken place," it is unlaw- 
ful for the man to cohabit with the woman without entering into 
a fresh contract, whether the prevention was on the part of the 
wife or the husband himself, and if the wife had prevented him 
tlie (whole) period, still the husband has no right to demand 
a pedod in lieu thereof, but if ho has delivered the dower to her, 
he can claim the refund thereof — Fakrir ul-Akkdm, ^ 

DXXXVI. Neither witness nor publicity is necessary in JPnnoifSt, 
sr muti marriage. — Ibid. 

DXXXVIL The’^ (fixing of a) period or time is 
4t Mbessary condition of the mutd or temporary 

^ ^ An M0TAT10S8. ^ 

dxtxrii. According to general assent, it is nocessaiy that in a 
leinpoiaiy marriage the period be mentioned, or jxed — 'Mafitih. 


A S 


* p. asi, 
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of maniage; so tiiat, if there is no ' 

of a time, the contract would become permaiiSsilftt* 

1l%e (deternujoation of the) esiteni of the period is 1^ * 
(eoiMlj'} to the parties whcr may.prolong or aho]i|%it m 
a a month, or a diM: it is oidy necessary thm some 
' limit be dmtinctl^ specmed, so as to guard the period ftom 
anye^ctenmonordiminutiou. {!ven if the time M shortened 
to any part of a day, the contract wordd he lawhll^pro* 
Tided that its limit is distinctly knowxt* ' 

As, for example, by the declmmg or setting of the sum* 

If thaman says " oiieef or “ twice" and does not oonfhie 
this within a fixed time, the contract would not be valid 
(as a mutd), but would become' a permanent one. 

rrim^U. DXX^Vm. If a contract were made in the above 
manner, it would be held to be permanent ; while if the acts 
wem brought within the compass of a particular time, the 
ooniract would be valid a& a mutd or temporary one.* 




It 48 also lawful to specify a mouth to commence immediately 
after the^ contract, or at some interval from it. If mentioiiod 
generally, the month next to the contract is to bo understood.* 

DXXXIX. If a man should abstain from her until a 
a part of the specified time has expired, that is to be 
dedupted fiom the contract, but, never^eless, she is entitled 

to her full remuneration, that is dower.* 

• * 




Asiiotatioiis. 

In this {mutd) contract, it is necessary to mention the known period 
and fix the dower As regards the period itself, there is no limit to it, 
whether it should be long or shoit, the determination thereof depends 
upon the consent of the parties;— but nt is necessary that the same 
ishould be fixed (by them). If the period is mentioned indeterminateljs 
the contract is void according to the more eorrect of the two opinioii: 
^ some, however, say the contract become permanent.— >Tahiir uKAldcjni. 
dxxxviii< In respect of tnu/d, it is related in a tradition by Xbm Sbn 
l\tghUby that a man should say (to a woman) I take thee to trife 
by way of staid,'* and then if she should answer she heealnea 

his wife; or if the guardian of a woman or the woman heidUf idfimM 


* Shardya tU-Mdm, pp. $t 281* 



tefcfe. JPfrsi.^'Whm A© tern and dowet W' 
Itaiv© beett tne&tioiied, thie cootiittet isriiUd; bat if 
Iber© fit a failure iu respect of lb© dower, Nrbile tb© 
i$m is mentioned, the contrsfit is raid: but if there 
is a failare in respect of the time (while Ibe dower 
^ mmitioned), the contract, tboogh reckoned void as 
a ntimf, is valid as a permanent marriage.* 

PXLI. Second . — Every condition stipulated for JftiMi*. 
in this contract must be mentioned together with 
the declaration and acceptance, and no effect can be 
given to any stipulation previous to the contract 
unless the same be repeated at that time ; nor to 
any condition hereafter made. As regards, however, 
the condition that has been snentioned in the c<m* 
tract, there is no necessity for its repetition aftes it.* 

t ^ 

Some of the doctors, however, ore of opinion that the condition 
should he repeated after th^ contract. But this is far from being 
correct* 

DXLII. r/nVd.— According to the prev^ent PrUie^. 
opinion, an adult and discreet female may cpntract 
herself in, a mvtd marriage, and her guardian has no 
right to object, whether she be a virgin or not.* 
But,-— 


AlVKOTATXOIfR. 

say ^1 have given to tbee enjoyment for this,'' and should not 
specify any particular time, marriage would be permanently contracted. 
And this it evidence that permanent marriage mSfy be constituted by 
the ircttd Wamaftea.’-— Shar4ya ul«lslam, p. 262.— Fttfr B. Dig., Part * 

p.s. 

dxhi. Ap adult and discreet female is competent to 'Entrant herself 
la eitilit marriage, and it is not required that she should take the 
I df her guardian, even though she be a viigiii«*^Tebrir ul* 


-r 


* p. 281. 



* * 

'MO' (» tnwowiff 

VUSMt> fqftrdh . — 38 lawful to stipulate * 
‘MruUMBu tiM||i she ohall come night or b]^ day, ai^^also tu 
stipulate fmr onos or twice within the specifiod pcuiodf ^ 

— ^Ibe prsotiee of <u71; is lawful with a mtifd w^e, and is 
not dependent on her pennisston.S' , 

Mte^ DXMV. If she should become pregnant (nottfitiu^d-*^ 
ing the azl),$ tho child belongs to the tempoiwy hnlhaad, 
on account of (aoihe of) tills seed remaining ooutiary to his 
intention. But if he should deny the child, tlae denial is to 
be sustained apparently without any necessity for 

firing DXhV. Sistk. — According, to the prevalent 
doctrine, a woman so married cannot be divorced; 
but the parties become absolutely separated upon the 
expiration of the period. Nor is the woman subject 
to fid or £Adn.^ With regard to zihdr\ (in such a 
case), tHere is some hesitation ; but, according to the 
most approved opinion, it may be eimrcised under 
this form of marriage.f *» * 


s Anhotationv. 

dxlivi The Allamah, however, has laid down in his Tahrfr uNAfakim 
that the child bom in a mutdy or temporary marriage, is a^liated to 
hoih its parents, none of whom can legally deny its being his or her 
issne.-^ Ftde Tahrir ul-Ahk&in. ^ . 

dsdv. There is {no divorce in the mutd or temporary marriage, bat 
eeparation would take place upon the term being given away to the wife, 
or upon the expiration thereof * 

Neither Tld nor Jjfdn is exercised under the mutd marriage, Theore iip 
however, a doubt as to whether Zthdr could be exerc^ted, and the most 
approved opinion is in the affirmative,*-Tahrlr ul-Ahkftm. ^ 

W 
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t fO-Istdm, p, 281. 

^ MoBtruhere mmwnm smindt, 

I Shardya nUJ^Um^ p, 282 
t T%{«I«etiiMXVZ. ''' 









iiUH iimhUStitfilb, no i/i ^n9i0(liRiMil!il Id > ! |Blrt Wt 

IP taijiitete odttttitiku to that ^ect, & ttrlppp tor ‘ 
*«^tini^ ym left fti general i^ruts (withoot any fi^ilallip ' 
e^er wav^}, If, hovrerer^ there ia a siiipftl«ti<m ihe muiiukl 

S r^ia of koimtaitee, or for oi^e of %i pariiea to inheiit *> 
mm> other), a^ne of the doetors are of t^pwon thact 
t ttinat be «vea to thelsame, vhfle o&ers tiwiptain that 
eondition Is not binding, beoanse inheritance ia not 
iliahed eiEcept by the kv, and the Stipnlatioii would be 
in fhvbr of persona who are not heirs bv^w, and, therefore, 
the same as if it were made in Ihror o^bsolute .atrangms. 

The first opinion, however, is more generally approved.* 

Hmioe,— ^ 

DXLVI. If tlie,maTrymg parties have sAaprilated 
^fn the contract that tliey should inherit from each 
other, or only one of them should inhdHt from the 
other, effect mn# be given \o such stipulation.f 

AU&mah HUH, has, howevw. smd In'ihia mihriage, 
the husband and wife do not inherit from eiKsh other, whe- 
ther (their) non-inherjtabiUty is, or is not, stipulated by 
thedV in the contract *©ut if both or any of them stipulat- 
ed for inheriting, then one of* them sl^ inherit from the 
other, Shaikh says, they woiUd inherit accon^g as • 
stipukted. But in toy opinion it is better to forbid.”!^ — 

Ihhriur ul-Ahkim. 

DXLVIL .%^.-Kthe period ofthemufd has expired'*'*^ 
after oonnubial intercourse between the parties, the woman 
o must observe an iddat of two returns of ner courses.* 


^Avsotatiohs. 

* Ifno coition bf» taken place. is to be otieer^ 

Bat if ceitioa htks taken p)aee» and the term has expired^or has been giyen 
away to the woman^ ibea«iebe most obserte nfdai for two returns of her 
ooiiirsea» if she is menstruant ; but if she does not inenstruatei yet If 




* ul-JilUm, Pi p, Big., Feet IX, 

p. 44 , • • 

t 8ee untie, p. 182. 

1 The opiniou of the SkuHtk Utf however, metved aa the aettM law pa 



fWDQp Ups myWHlJKAJhT ilJiHSmwW|p# 

j to ii ai u t AeoMdiag to oiui tmditi<m a oinp oeounratMse of 4^ 
anflldOBt} tmt thia tradition is r^eotod.* * i 

BXI^IL If &e -woman has aerer bad them, jwt If Jbe 
baa itot daapaare^ then the term (of her idda() la fony^ftMi 
dayfe. On account of the death of hbr husband thd -woihaa 
lut^ obaerre an iddat of four mouths and ten days, if d>e 
ia not pregnant, even though eonnubial intercourse baa not 
taken place ; but if she is pregnant, the iddat must eonilltte 
till the more distant of two events (that is the oomple#oi|b of 
four months and ten dam and deliveiy). If the woman is 
a slave, her «(f(f(z4)|cippo^g that she la not pregnant, is turn 
monihs and five days* 

Mieipb, DXLIX. A man can lawfully marry in the muid 
* form wives above four^ without limit, whether 
the women be free or slaves. The best opinion, 
however, is,, not to marry more than four. — Tahrlr 
ul'Ahkam. « 

DL« It is 'lawful for a man to marry a woman in the <. 

* midd ford for several times, — ^that is, on the expiration of 
the term of onemviA, he can contract another, even thou^ 

• it be within the itidai — ^Tahrir ul-^kdm. , 

DU. In like manner, after the expiration of iho term, 
the msn may marry the sister of his -wife (p-Ten) hefi^ 
completion of the iddat of the latter, thou^ he cannot 
** many another woman till after the completion of the iddat. 

tMmdiie. DLII. Having contracted with a woman for a fixed 
period, if the man intend to extend the period before its 
expiration, he can renew the contract for any term thut he, 
may -wish. — Ihid. * 


.... » 

AinroTi.TiosB. • 

die is withia saclt age ns to be subject to it, she must obserre 
^orty-five days. And if tbe husband dies within the period of sMiiidt thS 
wife must bbserre tddat for four months and ten days whetlwr hw 
had cohabited with her or not. If she is pregnant, the UM 
mnst corttinne till the more distant of two events (that is, the oAiide* 

tion of fbor months and ten days, or delivery).— Tshrir nl-AJUcteL « 

• • 


* Shwifa ul-JMm, pwSBS. 



i ,v' Ok tbs CjAuais fcnt «sio& liAKsuMra tut mf*' i« 
' • ' lUKOBUMD. ^ tSE 

JRMWMot vH a Married Man and Woman. 

' tKjtUl. The perBonal blemishes Mn ft man 
three “Insanity,” “Eunnchlsitt,” igid “Impotenee.”* 

The author of the uUAhkdm, alter separate 

laenUoiiine the two kinds M JSunuehiam, asm — “ la a man 
there are mur blenushes: * Insanity,’ ‘Khi8a,’f and 


OLIYn Insamty (of a husband) is # cause which em- Mooipk 

S ers the wife to cancel their marriage, whdther it Tthe 
nitjjr) be continued or occasional, so also when it is 
sttwrvenient and occurs after the contract, and wheiher*. 
buore or subsequent tp connubial intercourse.* * 

BLY. Eunudiism (a) causes cancellation of marriage pnu^ 
when it has occurred before the marriage contract.* 

(a.) Eunuchism u tho loss of bbth the testiolos, and includes 
^in its meaning their actual destruction by castration * . 

DLYl. Impotence is a cause for the cancelation of 
morria^ though it should occur after the contract, pro> 

'vided, nowever,in this* case, that the man had no sexual 
inimourso either with his wife or with another womjm.* , 

For, if he has had sexual intercourse, though only on^ with 
hiB* wife, or i^ while impotent with regaid to her, he has had 
connection with another woman, tho Wlfo has no option according 
to the most approved doctrine. So, also, if he has hod coimection 


ARNOTsnonB. 

* dliv. It is optional with 0 woman to cancel marriage in the ease 
of her husband being insane, whotlier he was so («/or» the marriage or 
qfUr it.->-Tahrir ul Ahkam. , 

dlv. A woman has the option of dissolving marriage if her husband 
became a eunuch before the marriage, and no<; if aftmr it. — Ihd. 

dtri. It is optional with a woman to cancel marriage if her husband, 
,was impotent before the .jnaniage, but aot if he become so afior 
cSnatumnation. So, also, if he was unable to cohabit With her, but aUfl 
to cclulibit with another woman. —Tahrir ol> Ahkam. 


• Skari^m vi-leUm, pp. 887 A 888. 
t Costiatu^r, outthig off themstlcIeB, 
% Outtuig off the organ of gUMratiea. 



am vaanurii suattesm' 

A ^ 

* XiT. ^ayf (data tias powar to cauoel the marriage). p , ^ i 

W|ket^ or the mnoyal (of thi penif mily) be a oanee he 
^ oaaoeUatiOB (of maiTieee)| is a poin t ou which there is a difference 

of opipion, but,!-—* • 

Jicootdinig^ to the opinion wrhich u more a^eeable to tba 
g^nerid principles of the law, the ^066, or flie removal of 
the penis only, does not enable the wife to cancel her mar-* 
triage, prqyided, however, that so much of the stump has 
ni>t been left as is sufficient for coitionf. , 

^neipie. DLVIL A man cannot be rejected for any cause 
other than Tone of) those above mentioned.f 

PtiHeipk, DLVIIL The blemishes of a woman are seven 

Insanity' (o) or leprosy, bars (d) or white 
leprosy, karn (e), ifzda (f) or rupture, blindness, 
and arj {g) or limping naturally .f 

(&) Insamt]^ is a total derangement of the intellect, and an 
option Is not established by slight aberrations which easily subsidei ^ 
or by stupors, though of frequent occurrence; but if these are 
oonhrmed or permanent, tbo option is o^ablished f 


(c.) Jazdm is a disorder m wbich \.h6ro is a drying up, or 
withering of the members, and a falling away of the flesh f 

(d.) ^£ar8 is a whiteness which appears on the surface of the 
body from an- excess of humours, but if there is any room for 
doubt as to the symptoms, that does not give the power of con^ 
cellation.f 4 

(r. ) Kam is sometimes described as a fleshy protiibeffance, and 
sometimes as a bone growing lu the womb, which prevents coition : i 
The first fdesciiption) is, however, the moro approved. But if it 
does not prevent coition it is not a cause of Dancellation.t 


Annotations. 

^ dlvlii. The blemishes of a woman are seven : — ^Insanity, leproi^, 
white leprosy, t/r<ta, blindness, and limping iiatural]y.-*-*Tahi^ 
ul-Alikam. 


* There are two tradifiions with regwifl to this jprootioe, oad 
according to the more received of these, ft is not 

it 18 deemed to he utterly abiiliniuable,-^ aUsZdm, p. 266 . 

t 0 har 4 fa pp. 267 A 26 S. 



OK Boutt BiRsi*Bc!xiKo Koamttm 


m 


(/.} !• the beooDuaij; <tf two i>«tqtal paaHfe* one* <1^ 

volute). 


^SfT 


($r.) With tegard tibtf, there is some doubt ; but, aooordiag to 
the most at^rored authontj, it as iuoluded amdng the causes 
caocdUtttiou, when it amoduts to actual lamenesi* 


DLIX. JRatak (h) has been placed some among the 
blemishes of a woman whicLgive a right to cancel maniage, 
and it is just in the case of its totally preventing coition on 
account of the privation of the sexual eiyoyment^-^that is;, 
when it cannot removed, or has resisted the usual reme- 
dies.* 


4 

(k) Itatak is the female organ so narrow as only to allow a 

pumiS.fcrth.mme. 

BLX. A woman>cannot. be rejected for any other 
than the seven blemishes above mentioned.* 


Bides respecting^Blevmshea, 

DLXI. Blemishes (in a woman) tfiat •existed 
before the contract afford a cause for the cancellation 
(of marriage); but atay that occurs c^er the con- 
tractor connubial intercourse does not cancel* (the 
mapiage). 

Anhotatiomb. 

dlviii, dl 3 ^ Without difierencc of opinion, the husband has power to 
canoe! or ditiolve marriage if the wife was insane, blind, or leprous, or had 
white leprosy, or Aam, before the contract, though the same was discovered 
after consummation. With respect to a^, or limpering naturally, there 
are different opinions, acoordmg to the third of which, it is optional 
with the husband, if it is obviously perceptible.— Mafatih. 

4ixi| dbcU. As regards the defects of a woman, if they occurred after 
the contract and consummation, the marriage is not thereby cancelled { 
and if they occurred after the contract, and previous to consummation, 
then also, according to the most approved opinion, the marriage shall not 
be cancelled. Thus marriage is cancelled only in the ease of th» defect 
oeourfi^g before the contract.-- Tahrir ulwAhk6m. 


* p, 288« 
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Mnoiph, 

Pr%nc^U» 
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Prineiple, 

Prwdple. 


SS6 ON ]tUUB$ BBSFECTINO BLEUISBBa 

PLXn. With ^tun., to those that occur the 

ooutract, but before sezuaf intercourse, there is room fbr 
doubt ; but, according to the prevalen^pinion, they dre not 
sufficient causeafor cancellation, and tms is corroborated by 
the oonsideratioa that, at the time of the contract, it is free 
firom objection.* . ^ 

DLXin. The option of cancellation must (in all 
cases) be exercised immediately, for, if a blemish be 
^nown to a man or woman, and he or she does not 
Hasten to cancel the contract, it would become bind'* 
ing on him or her.* 

The rule is the same in the case for option of toMh, at 
deception.* 

DLXIV. The cancellation on account of blemish is not a 
iolah or divorce. Hence, it does not give occasion for 
having the dower, f and it is not reckoned in making up the 
number of three (divorces).* 

c * 

DLXV, A man is competent to exercise his 
right of cancellation without the intervention of a 
judge. So also is a woman.* # 

True, in establishing impotence, a judge is required to fix 
the {>eriod allowed to the man in such cases to test his 
inabuity, yiet, on the expiration of the prescribed period, the 
woman can cancel the marriage by herself if no connubial 
intercourse has taken place.* 

When there is a difference (between the p^Jties) with 
respect to the existence of the blemish, the word of the 
denier is to be received in the absence of proof.* 


Ahnotationb. 

dliuii. According to our mosterR, the option is to be exercised with* 
out delay, that is, as soon as practicable. — Maf&tih, 
dlxiT. It is not necessary to have the contract canceled, or marriage 
dissolved, by the Judge {Hdlum\ but either of the married couple is 
competent to do so of his or her own authority.— ^ ^ 


i 

* ShaHya p. 288 . 



DLXn. WhenahasbaadliMcaiuieflediaamagefittf OD 0 
of ihe*blemis1ieB (above described), and this is done hefim 
ooasammation, ibieia no dower (is due) ; but if it is done 
et/W eonsununation, the wife is entitled to the (fiill) amount 
i^pedfied in the oontnnct. The husband, however, has a 
nght of recourse anainst the person by whom he was 
deceived.* 





As respects the defect of a man, — 

DLSVII. If Miisd, jabb or impotence occurred aftef Musipb. 
oonsummation, the wife has no option to cmicel the mania^ 
contract: so also if the two former occurred after the 
contract and before consummation. The more approved 
<^inion, however, is, that if the husband became majhfib 
after consummation, tlie wife has an option to disfolve the 
marriage. But if the husband is insane, the wife has, at all 
times, an option to dissolve the marriage, even if he became 
so after consummation. — ^Tahrir ul-Ahkim. 

Impotence is not established without the husband's acknowledg- 
ment (before the judge), or without proof of a prSvioi]p aidmow- 
ledgment by him, or his refusal to swear. If there is none of 
these, and the wife prefer^ a claim on the ground of impotence, 
and the husband denies, tl^n the word of the husband is received 
if oonfirmed by his oath.* 


EILXYIII. When impotence has been established, and /vtne^ 
the wife is patient (or declines to proceed in the matter), 
nothing further is to be said ; but if she insists upon bring- 
ing it before the judge, tlie case is to be postponed for a 
year froni the day of her appeal to him ; and if (in ^e 
mteival) the husband has had connubial interrourse wit^ 

' ner, or with another woman, the wife has no option ; but if 
nothing of the kind has happened, she has a right to 
cancel her marriage, audio halt of the dower.* 

DLXIX. If a wife should cancel her marriage before Priite^ 
cosummation, she has no right to dower: while if she 
cancels it a^r consummation, she is entitled to the sum * 
specified in the contract, except in the case of impotence, 
and also where the blemish (for which marriage is canceUed) 
is the eunuchism of the husband, the wife is equally entitled . 

to her full dower if coition has not taken place.* , 


* Shardifa uhlMifii p. d89. 







Bloitratioiifl. 


Prine^. 


988 oar DnlmioN nr habbiaos. 

T<i4lh, or Deception. ^ 

DLXX. Wheii one of the married couple 'is 
deceived in respect of his or her spouse, the party 
deceived has a* right to cancel the marriage contract, 
and dower becemes due if the cancellation takes 
place after consummation, not otherwise. 

‘When, a man has married a woman on condition of her 
being free, and she proves to be a slave, he has a right to 
cancel ihe marriage even though he had connubial inter- 
course* (with her). 

DLX^. If the marriage is cancelled before coition, the 
woman has no right to dower; but if the cancellation tidres 
place after coition, her right to dower is established.* And 
the husband has right to have recourse for a refund of 
whatever he may be obGged to pay against the person 
who practised the deception upon him.* 

When a woman has married a ,man on condition of his 
being iroe, and he proves to bo a ^lave, she has power to 
cancel (the marriage) before or after connubial intercourse ; 
but if ^e marriage is cancelled before it, she has no right 
to doVer, while she has a right to it if the cancellation 
takes place Ufter coition.* 

1£ a man should marry to another his daughter who is 
the child of a free woman, and should send to him instead 
of her, a daughter of his by a slav#, the husband is compe-* 
tent to return her to ike £a,ther ; but if coition has taken 
place, she is entitled to her proper dower (mcAr-4 mUM) ; 
for which, however, the husband has a claim against ute, 
ftther, who must restore to him also the daughter whom h^ 
actually married. So, also, may every man act to whom 
* another than his own wife has been brought, whether the 
woman be higher or lower in degree than the person whom 
he has niBrried.f 


* Shardi/ya uUJUUim^ p. 2S9,~^Vide Takrir vMdhi ia of lihe 

li]ce impon. 

t Shivniya p. 29(>. 
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DlxOH. Warn a sun has nuTned<>4 srosian aidpulating t urtA 
her to*be a vit;g;in, and finds tibat ^e is a ihamwih,* he 
has no power io oaSeel the niamage (a) ; bat he is entitled . 
toi a dedootion fi»m the dower eqnivamt'to the di£ferenoe 
between the dower of a virgin and one wfio is not so ; and 
can dlaim it according to the usual castoin.t 

(a.) Because the maiks of may have been destroyed 

by some concealed cause other than eoitiomf 

Some, however, maintain that the amount to be dednoted is a 
sixth of the dower, but this is erroneouaf * 

DLXXm. When a man has taken a woman in muid, PHnapli. 
or temporary marriage, and it is discovered that she is a 
KiUblyah, he has no power t^ cancel the marriagw without 
giving up his right to her during the time or period (for 
whidi the marriage has been contracted) ; nor can he deduct 
any part of the dower. And even if the contract were a 
permanent one, the result would be the same (as above) 
according to one or two opinions on the subjeftt.'f" * 

DLXXIV. If, indeed, there were a positive condition PrinapU. 
that the woman should^ a nwslimah, he would have the 
power of cancelling the marriage, should ho fipd her to he of 
a different religion.’}’ * ^ 

DLXXY. When two men have married two different Pnmpi*.^ 
women, and the wife of each has been brought to the other, 
and he has <had connection with her, each of the women is 
entitled to have her proper dower (inali/r-i-niiBl), &om the 
^man who has had such connection with her, and must be 
’restored to her own husband, who is liable to her for the 
dower specified (in the contract). But it is unlawful for him 
to have connubim intercourse with her until the expiration 
• of her iddai on account of the first connection.’)* 

D LYY VT. If botii the Women (above mentioned) should WV um^ 
die daring the iddat, or the husbands should die, each of the 
two men should inherit from his own wife, and each of the 
women should inherit fi»m her own husband.’}’ . , 


* "3!h(^<}aA’*er“/S);yy«$aA”isawomaawIu>]iMluu}MnuilooiiiiM> 
ti<m witb ft num. • 

f Shurdya p. 290, 
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Prmoq^Ir. 


P> incite. 


DLXXVil. In ^etv |dace or case In whidi ii is Jacked 
ihsttlieoontract is void, the wife is entitled, upon connufaial 
intoooorse having taken place, to her proper dowar (mahr-i 
mist), and not *to the dowes appointed fur her bj the 
oontaict; and in every place or cate in which it is judged 
that the contract i% valid, the wife is entitled, u^n cancel- 
latiion other marriage, to the speciiied dower, it cojwubial 
intercourse has taken place — ^ar&ya ul-Isldm, pli|||t SdO. 
So also the Tahilr ul-Ahk4m. 

DLXXVllI If no coition has taken place, she has no 
right to dower in ttte case of the marriage being void, as well 
as cancelled. — ^Tahrir ul-Ahkam 



lECTURE XV.* 


ON DIVOEOE (TALIk^. 


The different Ici/nds of Dvooree. 

DLXXIX. Taldk, of divorce, is piincipaJlv of two 
kinds — badai and mnni* * 

DLXXX. The bada/ (new or heretical) form of divorce 
is, again, of three kinds : First,— 4he divorce of au enjoyed 
wife during her courts, or ki/di.f while her husband is 
presenlj with her, or absent from her, for a time short of the 
period conditioned or required (in sach cases). Second,— 
divorce during the wife’s or purity, in which the 

husband had approached her. Third , — ^three divoipes. with- 
out any intcrmedia,te revocation. these (bculaf) forms 
of taWe are void with the Imdmiyah sect, no divorce tAkiug 
effect in any of these cases § 

DLXXXI. Of the Sunni, or regular, form of ■P**®*?*'* 
divorce, there are also three different kinds : 1-^The 
Bdm, or absolute; 2 — The Rajai, or revocable; and 
8 — The taldk ul-idat, or the divorce of iddat.^ 


Ankotatiow* 

Axxix. Divorce is of tivt) kinds — ^irregular and regular (badat and 
eimai). The regular divorce is either irrevocable or revocable. An 
irrevocable divorce U that ih which the woman cannot be recalled : 
• and a revocable divorce is that in which the wife can be galled (bj 
the divorcer).— 'Tahrir ul-Ahkam. 


*** Vide Shar6ya p. 316. 

f l^erperal dischari|fe. Ihe extreme legal term according to the Brnm 
sect is forty days, but by the Shtdka it is limited to ten days.— Fids Ska* 
rdya vhldaan^ p. 14. 

% ** ruAr/' purity : in lav, it signifies the time between the ooonxriBnoe ^ 
of two oonrses of a vomajL 
$ iS%0fw|fa p. 316. 
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Principle. 

Prinapk, 


m 

PLXXXII. Tbe or absolute divon^M ' 
in which the husband has no power of revocatioa.* . 

BLXXXin. 'Of the above,, a^nin, there are mi differeiit 
spedes: — ^the Ji/rst is that in wmch. the divorced wife was 
never enjoyed by ^the husband. The second is, when the 
divoroed wife is ^ubsed child-bearing (y&iaaJi). 
is, when she has not yet attained puberty. The /iflp and 
fijfth are when the wife is released by mulA^ or i^lS6r&t,X 
and she Iws not reclaimed the property for which the release 
was obtained. The sixth is the wife thrice repudiated with 
two intermediate revocations.* 

OLXXXIV. The revocable divorce (toMJe i-ro^af) is 
that in which the divorcer has the power of revocation, 
whether^he exercise.? it or nok* 

DLXXXV. The divorce of iddcd (taWc vl-iddat) is &ud 
in which a man divorces his wife under the i^uisite 
conditions, he then recalls her and cohabits with her before 
the eviration or completion of the iddat, and then divorces 
her in Mother tahr than that in whidi the intercourse 
took plaete, and again Recalls her, has intercourse with her. 


Ashoxatioks. 

dlxxcdi— dlzxxiv. The divorce in which the wife cannot lawfully 
return to, or he recalled by, the divorcer, before being married again (by 
him) ia termed “irrevocable or absolute.” This occurs in six places or 
cases : — The divorce of an unenjoyed woman,— of a woman passed child- 
bearing,— of a girl not yet arrived at tne age of menstruation,— of tiie 
woman who has been separated by Mu/d,f or imbdrdt,X and has not 
reclaimed the property for which the release was obtained (by ber),.«iithd' 
sixth is the divorce of a woman thrice divorced, even though she was 
^ the interim) twice recalled, or twice* married, or was once recalled 
and once married (by the divorcer). The divorce in which the wife Can 
be recalled during, or before completion o^ the tddot, withotttjmteriog 
mto a contract of marriage, is termed “revocable divorce." This is 
besides ihese above mentioned.— Ma&tih. 


* Sku/riy* uUJtUm, p. 816. 

t Belease obtained by a wife from the marriage tie, by gividg to the hus- 
band her dower, or other properly as ransom for the freedom*— Fafo 
Lecture XVI. 

$ Mutual release finnn the marriage tie.— Fids Lettbue XVI. 



OK TBB l»^OaCBR. 99$ 


Bni ^iviffces ia a subaequeat tukit.^ She then is ten- 
l^ed v(hlawM to him tin she has manied another husband. 

she s^uld do so, and be released from him, and her 
Jdlnt hniband should remans her, and repeat the series of 
divorces as at first, she would become a second time unlawfhl 
to him until married to another husljlind. And if this 
also inks done, and she was again free, and the first hus* 
bmid miarries her (a third time), and repeats the series of 
divorces, she would become after the ninth (divorce) unlaw- 
ful to him /or ever.* 

The taldk vl-Udat does not ta^e effect unless .there has 
been connubial intercourse after each revocation.* 

If the man divorces his wife before such intercourse, the 
repudiation would, indeed, bo valid, but it woul<^ not be a 
Uuak or divorce of iddat. * 


Ijwww 


DLXXXVI. In giving a divorce, it is required rrinei^ 
that the same be done with intention. That divorce, 
therefore, which is given without intention wiU not 
take effect, even though it were pronounced ^presely. 

— ^Tahrir ul-AhkAm. ^ Vide post, pp. 394 & 395. 

DLXXXVII. The pillars, or essentials, of divorce, aemrd- JPrmc^u, 
ing to the Sfuirdya ul -Islam, are four, namely : 1, the divor- 
ce»; 2, the divorced ; 3, form ; and 4, testimony ;t, while 
according to the Tahrir ul-Ahkdm, they are throe, viz., the 
divorcer, the divorced, and the subject. * 


Oil the Divorcer, 

DLXXXVIII. In the divorcer, four conditions 
are necessarily required: 1, puberty, 2, under- 
standing, 3, choice or free-will, and 4, design or 
intention.t 


Annotations. ^ 

dixxxviii. A divoi^er is roquirod to have majority, understandings 
choice or free-will, and design or intention. — Tahrir ul-Alikam, so also 
the Mafatih. 

i . 

9 

* Shfftdjfaut-'rsldmjp Hl6. 

f f'tdc Sihardya PP* 311, <U2, 314 & 316. Dig, Part 11, 

pp. 107, 109, 113 k 117. 
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Principle^ 


Mnc^le» 


Principle. 


Cwseqxieiitljr,--^. . 

DLXXXTX, No regard is to be paid to the . 

boy who is under age, and indiscreet. i 

No regard is to be had to the words ot a b<^ who is under tea 
years oC age. liVith respect to one wHo has arrived at the tenth 
(year bf his age) with understanding, and has divorced (his wife) 
according to suvnat, or traditions, there is one report that the 
repudiation is legal, but the report is not well authenticated.* 
And, — 

DXC. If tho guardian of such a one should divorce 
(the wife of his ward), the act would be invalid.* 

Because the right to divorce belongs exclusively to a husband ; 
and the inhibition which the law imposes on a minor is one which 
in the natural course of things will soon be removed-t However, — 
DXCIr If a minor should attain puberty, and bo deficient 
in understanding, his guardian may divorce (his wife) when 
it becomes advisable with a due regard to his interests.f 
DXOII. Divorce by ai2> insane person is not valid, nor 
by one in a state of intoxication, nor by one who has lost 
the u^ bf his faculties by a tempoi*aiy stupor, or by drink- 
ing a narcotic, as there can be no real intention (in such 
cases), nor can a guardian divorce On behalf of one who is 
in a state of intoxication (a).t ' * 

(a.) Because the cause which prevents his own exercise of the 
power likely soon to be removed, and he is for tho time like 
one asleep.t • But, — 

DXCIII. A guardian may divorce for an insane person; 
and if he has no guardian, the Saltan, or any person to 
whom he may have delegated the superintendence of such 
matters, may (if necessary) divorce on behalf of the insane 
person.* 


Ahkotations. 

dxcii. Hegard is not had to the divorce given by an insane person* 
except in his lucid interval. — Tabrfr ul-Ahkdm. 

* The wal(^ or guardian, of an insane person can, however, divorce (his 
wife) ; and if there is no guardian, the Sultdn or the person to whom he 
may have delegated the superintendence (of such mattersX msy divor^^e 
on behidf of the insane person, if neoessary.— /&td. 


* Vide Shardya nhIMm, p. 311. 
t 8ha/rdya p. 312. 
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DXCrV. Divorce ^ven uadt^r.eompulsioQ is not 
. Vfllid {^) • . S 

(5.) Tliree things are necessair to the establishment of com- Prind^ 
mhuoti : L~The oompeller muet oe able to do what he threatens ; 
x-^There must be strong grotmd to apprehend* that the eompel- 
ler shall do vhat he threatens, if oompliaace jvith what tfb desires 
is refused; 3. — ^The threat must iuTolve some serious injury to 
the compelled porsou himself, or to some one dear to him as his 
own soul — ^such as a father, or a ehild. It makes no difference 
whether the threat be of death, or wounding, or abuse, or beating. 

But in estimating the guanttim of abuse which may be endured 
without amoimtiug to compulsion, the places where the, oompeller 
and compelled are residing must be taken into consideration. A 
trifling injuiy is not sufficient to establish compulsion.* 

DXC V. The design or intention is require# for the valid- Pnndpk, 
ify (of a divorce), though an escpress form of words is also 
necessary; insomuch that divorce cannot take effect, if 
there is no intention on the part of the divorcer.* 

As, for example, if the man was dhreless or asleep, or labouring Example, 
under a mistake. And if a man forgetting tba1« he has a wife, 
sajrs — my women are divorced,” or " my wife is divcifced ” and 
should then recollect (that he is married), no separation would 
thereby take place. Or if, after divorcing (his wife), he should 
say did not intend if;” outwardly his assertion must be 
received and credited, though inwardly and in conscience he is 
boiwid by his intention, whatever it may really have been. This 
is the case, even though he should make some delay in expaining 
his intention, provided that the woman is still in her iddat, ^ 

because it is a declaration of bis intention.* So, — 

DXCVI. To effect a valid divorce, the divorcer iviuapk. 
jnust be adult and discreet, and he must pronounce 
it intentiouallj and oY his free will. 


* Annotations. 

dxeiv. Divorce given under compulsion does not take effect.— Tahrir 
til*Ahk4m. ^ s 

dxov. Intention is required in giving a divorce. So, when a man has 
pronounced the divorce by mistake, inadvertently, or when asleep, it will 
not ke effect ; so, also, when he is drunk or not in possession of his 
senses and faculties.— Tahrir ul-Abk4m. 


* p. hl2. 
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DXCVIL An absent person may lawfully appeJnt in 
agent to divorce his wife without any^didhrenoe of Apii^o^ 
w ala 9 may a husband who is pr^nt (with Ms 
according to thekmost correct opinion.* 
iU.though the ’SJtmkh has said that the appointment pf a 
woman*as her husjmnd’s agent to divorce herself would not 
be valid, ^t it would seem that such an appointment is 
lawful.* Hence, — 

HXCYHI. A«hnsband can lawfully appoint his own wife 
as his agent to <livorce herself.* 

If a man should say (to his wife) “Divorce thyself 
fhrioe,” and she should do so only once, it has been said that 
the divorce would be void, while others insist that a siAgle 
divorce would take effect. And so also if he should say 
“Divoiue thyself once,” and she should do so three limes, it 
has been said that the divorce would l)e void ; but here also 
others maintain that one would take effect; and this 
opinion is more in conformity with the gencrM principles 
of the law.* , . 

‘^The Divorced,^ or the subject of Divorce. 

DXCIX. The subject of diyorce is every woman 
over whom a man (i.e., the divorcer j has complete 
power under a permanent and valid contract of mar- 
riage^ — Tahrfr ul-Ahkam. ' 

With respect to tlio (woman) divorced, there are five 
conditions. 


Annotations. 

f 

dxcvii. It 18 not required that the LiSshand should pronounce the 
dirorce in the pi esence of, or directly to, his wife ; for when the husband 
appointed an agent, and the latter pronounced the divorce in the 
absence of his or her client, it would be valid. — Tahrir ul-Ahkam. 

dxeix, dc. For a woman (to be the subject of divorce) it is requirad 
cthat she be at that time a wife (of tbc divorcer), — Maf^tih. 

If a man" should say (to his wife) ** I am repudiated to thee,** the 
words would have no effect, as a man is not a fit subject of divoroe*-*-. 
Shar6ya»ul-lsUm, p. 315. 


* Shardya p. 12. 

t The second pillar of divoroe,-^*See onto, p. 323. 
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DC. The first conditldB is^ that she ma^ be 
(the ^vorcer’s) tiffed (at the time). 

Because, if a man should divorce a womau whom he hsi eujored 
by virtue of a nght of pisopert;]^, or if he should divoroo a woman 
who was at the time a stranger to him, though he should subse- 
quently bo manned to her, the divorce would have no effect , so, 
also, if a man should suspend a divorce on inamago, (tliat is 
make it conditional on the occurrence of the event), the divorce 
would not be vahd.^ 




DCI. The second condition is, that the woman Pi^pU. 
be married by a permanent contract.* 

Fori^hero can be no divoice of a legalized slave, or of a 
woman enjoyed under a mut&t or tempoiaiy. contract, even 
though she be fiee * ^ • ♦ 

DCIL The third condition is, that she be not Pfmapie, 
(then) in her courses, or in a nifds\ after child- 
birth (c).* 

(<j ) The above condition is applicable only to a %a)man who 
has been eu] 0 }ed, and is ordinal ily subject to the courses, and 
whose husband is present with hei, or if absent, has not been 
aiRay from hei so long as®to bo assured that she has passed from 
the ponod of purity in which he had connubial mtercourse with 
by to another such period • ^ 

If a man should divorce his wife while they are ^both living in 
the same city, oi he has been absent fiom her less than the time * 

mentioned, and she is then in her courses, or in a the divorce 

IS void, whether he weie aware of the fact or not.* But, — 

^ If he has been absent from her so long as to feel assured that 
she must have passed from one period of punty to another, and 
he should then divoroo her, the divorce would be quite valid, 
even though they both subsequently agree that she was actually 
, in her courses at the time so, also, if he should ha\e departed 
from her during a period of purity m which he hod not approached 
her matrimonially, her divorce would be valid.* And, — ^ 

DCIII. If a man should divorce a wife with'^whom he Ptinetpk. 
neter had connubial intei course, the divorce would bo law- 
ful, though she weie actually in her courses at the time.* ^ 


* Sharpy a p 812 

t See the foot-note at p 881. 
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DCIV. The fdttvth condition is, that the ^ottum 
be fmfsiabrdtj^ .or purified (d).f 0 

For i!^ a mao should divorce his wife during a tuir, or period of 
purity, in which be has had counubial,intercourse with her, the 
divorce would bo ineffectual, f 

(d.) The above condition is not required in a woman who is 
passed child-bearing (^disa/i), nor in onq who has not attained 
puberty, or who is prcgnant.f 

With regard again to a mustabardi,* when throe months have 
passed without any appearance of the monthly discharge, if such a 
one is divorced before the expiration of the three months, the 
divorce is without effect, f ^ 

DCV. The fifth condition is, that the woman 
divorced be distinctly indicated (e).f 

(r.) That is, by the man’s saying "such a one is divorced,” 
or by pointing her out in such a manner as to remove all doubt 
on the subject.! * 

If h man has only one wife, and should say 
" my wife is divorced,” the divorce would be valid, as there 
is no room for ambiguity. But if hq has two or more wives, 
and should say ” my wife is divorced,'* then if he intended 
some one of them, the divorce is valid, and his explanation 
(of the^one whom he intended) must be accepted.! ^ 

again, ha had no particular one in his mind, (or ho used the 
words without any positivo iutoution), some of the doctors main- 
tain that the words would l>c entirely nugatory for want of dis- 
tinct indication, while others insist that there would bo a valid 
divorce, and that the particular woman must be picked out by 
lot. This (last) opinion seems more qgreeable to the gCner^ * 
principles of the law,! 

DCVII. If a man, supposii^ a*lkranger to be his wife, 
ghould say to her " Thou art divorced/' his wife would not • 
be divorced, for the man must be assumed to have intended 

person addressed,! 


* That is purified from the menstrual flux, and has had no sexual inter* 
course with Lev husband since the poiifioation. The object o£ this oondi* 
^on seems to be to prevent a confusion of seed and the oonsequent doubt 
of patomity, if the woman should marry again, and have a ohild,-^Koto 
byMr.NeUBaillie, 
t Slwrd/ya ul-IeUm, pp. 812 k 813. 
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PQVin. It is aeieesasiy that difo^ be given itflfepiing 14^!^ 
the '^ole person of the wife. Con^umtly, should the 
‘ hasbsnd Bay " thy nand, leg, or hair is divorced,” it shall ...... 

not be operative,— Tahrir al»,AhkAin. . 


On Form* 


As a general rule, marriage being an act of chastity, 

&vored by the law, and in its own nature Hot admitting 
of being dissolved, it is necessary in taking off or removing 
the tie to adliere strictly to the terms of legal permission.f 

DCIX. The form of the words especially ap-ivAMfpfe. 
pointed for dissolution of the marriage, tie is — 

“ Thou art divorced,” or “ such a one, or this person 
is divorced,” or any similar word indicative of the 
individual who is iptended to be divorced.ff 


DOX. Divorce cannot be effected in writing, PrSue^it. 
nor in any other language than the Arabic, when 
there is ability to pronoubce the (Arabic) words 
especially appointed, nor by signs except ^ere the 
party is unable to speak. So, — 

DCXI. If the husband is dumb, divorce may be effected Frine^fe 
by any signs indicative of his purpose.! And, — 


Annotations. 




ddx. The express divorce is given bj a single term, which is by 
saying, ** thou art divorced,** or ** this person, or such a one, is divorced,'* 
* and the like. — Tahifr ul«Ahk4in. 

The approved opinion is that the utterance (of divorce) be exprett 
or unequivocal — as thou art divorced,*' and the like. — Mafatih. 

dox. Being unable to speak Arabic^ should the husband expressly 
pronounce tlie divorce in another language, it would take effect, but 
not if he is able (to speak Arabic). 

dcxi, dcxil. In like manner, divorce would not take effect without 
speaking, unless the divorcer was unable to speak,— as a dumb man, for 
instance, would give divorce by a sign ; but being able^ to speak, If 
a man, whether absent or present, writes out the sentence of divorce^ 
it will not be operative ; while being unable to speak, if he writes out 
the sentence of divorce, it will take effect.— Tabrir ul*Ahkam.* 


♦ The third pillar of divorce.— See anie, p. 893. 
t Shardya p. 814, 
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14^101 PCXtl. Though^^yoroe caamot be given in 

one wbo i$ present and able to pronounce (the ^E^ra^^er 
, words)»ye!it, being unable to speak, if nei^the divorcer) ’rotet 
them, thereby intending divorqie^ it is valid and effective .• 

Some doctors are of opinion that 'divorce takes place hy 
writing if the husbend were absent from his wife, but this 
opinion is not to be relied upon.* 

prinaii^. DCXIIL Divorce given impUcatively or ambigu- 
ously does not take effect whether intended or not. 
Tahrir ul Ahkdm. 


Illustrations. If a man should say (to his wife) “Thou art vacated,” or 
“ free,” or “ the reins are on thy neOk,” or “ betake yourself to thy 
people,” or “ thou art absolutely separated,” or “ thou art unlaw* 
fill or cut‘iofF,”t nothing no divorce) would take place, 
whether the same be intended or not.^ 


Principle, 


Prindpk, 


If a man should say (to his wife) “ count,” intending divorce 
thereby, it is maintained that there would bo a valid divorce, and 
there is a tradition to that effect, recorded by IfalbimAAbti Abdullah 
(on whom^Tio peace); but this has been disputed by many of the 
doctors, whose opinion is more in accordance with the general 
principles of the law.J ® 

DCXIV. If the husband of a woman being asked “ if 
he has divorced his wile,” say ‘‘ yes,” theie would be -a 
valid divorce. 

Thus the Shardya ul-Isldm : — “ It is SMd that if a person were 
asked ‘ Hast thou divorced such a person,’ and he should answer 
‘ yes,* there would bo a valid divorce. But if the question were — 
'Hast thou separated, or vacated, or released)* and he should 
answer ' yes,* then nothing would follows” J 


DCXV. Divorce, in respect of its form, must |)e 
entirely free from any condition or description.^ 


“ For** (says the author of the Skardya ul-Isldm) “ I take no 
^count of those who think differently from me (on the subject).” 


* Shardya vUIeldiHf p. 314. 

t According to the Uanifites, however, divorce, if intended, would talBS 
place by any of these terms. Vide pp. 412 Ac 413 of Lecture XXII, delivered 
by me in 1873. 

% Skarcbya uUliUm^ p. 314. 
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lK9][;yi. SSvw tiiough the htahaad^'in pnmoimdliig t|is Mm 
divpr(^ riionld ueiely ezpkiii hinuelf by saying ** hmim Sl 

or ‘^thiioe” only a mngle mvoroe would tc^e effect.** 

* 

$ome insist that it (t.« , the above) would * 1)0 void. Othns, 
however, maintain that a amgle divorce yould take effect* by 
reason of the word “ divorced,” the rest being surplusage , and this 
latter opmion is supported by the more generally receiv^ of the 
two ^n^tions.* 

$ 


IX/XYII. Should the husband say to his wife "thou art Pri»eipk, 
divorced according to the Sunnat,” the divorce, would be 
valid, if she were then in her purity (tukr). 


Thus the Shar&ya vl-Iel&m, • — “ If he shmild aay 
* thou art divorced for the Swanai,’ the divorce would be 
valid, provided the wife were Uien in purity ; and so also if 
he said ‘ for the hadat! It were, hi wever, better to say 
that (in the latter case) divdtce would not take effect; 
because we do not allow that kind of divorce', so ^e latter 
is without meaning Further, if a husband ^ould say (to 
his wife) ‘Thou art diyorced this very instant, if divorce 
can be effected upon th^o,’ the Shaikh has said that there 
would be no divorce by reason of its being made dependent 
on the condition ; and this is light, if the divorcer were not 
aware (of the woman’s state at the time), but if he knew 
that she was in a state to be legally divorced, ‘effect should * 

be given to his words , for though there is a condition in 
appearance, there is none in reality.”* Hence, — 


• DCXVIII. If ahusljand should say to his wife "Thou JVmeyh. 
art divorced at this ins^t, if divqgce can be effected upon 
thep,” she would be divorced if the husband knows &at 
^ she was then in a state to be legally divorced. 

IXIXIX. If the husband should say (to his wif6]^/viMt>i«. 
“ Thou art divorced the most just, or the most perfect, 
or the best, or the best and worst, of divorces,” the divorce 
would be valid, as it is not impaired by the words snpmr- 
added.* 

* 


D 2 


* pp. S14 k SIS. 
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, I • ’ ^OnTeatvnumy.^ 

. t>QS^. It is necessarj that . tvro (Just) wi^! • 
'nessw he present and |||^ar the divorce* jgiveiiCi} 
vrhetber they are called upon ter attest it or not.t 


BGXXI. It Is also necessary for the validity 
of a divorce, that the witnesses hear the wording 
Of the divorce; so that if they are merely prjj^nt, 
and do not attest, divorce does not take ^ect, 
though all other conditions may have been complied 
with. Hence, — 

Pf-indple, DCXXII. No divorce would take place if there he ouly 
one witness to it, though he Ije a just man, nor even with 
two witnesses if they are not just, or are reprobates ; but it 
is necessary that there be present two witnesses of known 
probity*t 


Some of the doctors, however, think it sufficient that the 
witnesses^'are Mttsltms ; but the first opiuion is better founded on 
traditional authontj.t 


^Frtneipie. DCXXIII. It is necessary that the withesses be present 
together when divorce is given. — ^Tahrir ul-Ahkdm. 

Conpiequently, — • 

IXJXXIV.^ If one of the witnesses should testify to the 
constitution (of the divorce), and then the other testify to 
it separately from the first, divorce would not take effectf , 


Arnotationb. ■ 

dexx. It IB neceBsaiy t^at two witnesses of known integrity be 
present ; and hear the divorce pronounced^ or see the writing, or gijring 
a sign in the case of (the divorcer) being dumb or unable to speak. 
Mafatih. 

dcxx-*dcxxTi. Divorce does not take effect unless the same be 
(pronounced) in the presence of two just witnesses who should beat 
(the utterance thereoO, whether they attest it or not. The testimony 
ef women, whether given separately or in conjunction with a man, k 
not aceepted.-«-Tabrir ul-Ahkam. 


See fourth pillar of divorce. See ante, p. 
t Shaa^ya p. 316. 
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1 'XKSXXy* ^Im they testify 1^ the aoktKir^ledg- t > |wn i M 
of the &(!t, it is not necessuy* that their teatiiiuMij ^ 

• ahhold he given together.* if ooe ehoold testify to the _ . „ , ' 
uehetTlme divonse, and theJ||her to the ocknovrlec^^eat 
hf their testimony oonld xSPbe received/ « 

DCXXVI. Testimony of womeip, whether thby Mu¥ * 
be alone or together with men, cannot be received 
in respect of divorce.* 

DQStXVII. If a man should divorce his wife without 
witnesses, and then divorce her again when witnesses are 
present, the first divorce would go for nothing,* . 

DCXXVIII- When a divorce is gfyen in the pre* 
sence of witnesses, it takes effect provided that the 
appropriate worda are employed.* ^ * 

Divorce by a 8i(h Man. 

DCXXIX. It is abominable for a sick man.to ivsMtria 
divorce (his wife) ; jet if he should do so, the divorce 
is valid, and he would inherit from her (if sh^ should 
happen to die) duripg the iddat for a rev^able 
divorce. But he has no such right if the divorce 
were absolute ( bdtn), or her death should not occur 
till after tlie expiration of iddat.f • 

0CXXX. The wife (on the other ’hand)^hasi>>’WM!(pii.« 
a ri^t to inherit from him if he should die at any 
time within a year from the divorce, whether it 
,were revocable or absolute, provided that (in the 

Annotations.* 

It is abominable lor a siok man to divorce (bis wife) ; yet, if 
*]ie divorce ber, it is ralid* They will inherit fiom each other if the wifb 
retained or was recalled duiing her iddat But they shall not inherit 
eitlier befoio or after the iddat^ if the divorce was irievocable.-rTalirir* 
ul-Ahkam. 

dcaxx. The woman will inherit from«ihe husband in the it revocable as 
well as revocable divorce during one year fiom the date of the divorce# « 


* S^ardifautMdv^p,Sl^ 
t nds Lecture XVIl. 
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meantime) tlie weman has not married, nor the mail ■ 
has recovered from the disease in whidbk he Iwd 
divorced her. But if h^i^oold recover, £sdl rick 
ag^n, and then die, shejp'ould not inherit, unless . 
sh^ were sfiU in her iddat for a revocable divorce.* 

Xf be (the sick* man) say "I divorced her three times 
when in vood health,” fails word is to be reodved, and she is 
not to inherit from him, though it would seem that no 
credit ought to be given to his word as agunst her* . 

DCXXXI. If a sick man should slander his wife and 
should go through the form of the li&n, or imprecation, 
against her, then she would be absolutely divorcra by the 
lUnif and would have no right of inheritance in virtue of 
the special effect of a divorce )n sickness * 

But the question is — ^whether she should have such a ri^t on 
account of tho suspicion which attaches to his slandering her in 
such circumstances 1 This qu^tion has been answered in the 
afi^nnative. The usual effect of divorce m sickness is, however, 
given (ta,his act) without any regard to the suspicion attaching 
to it.* 


DOXXXII. A wife loses also her ri^bt of inherit- 
ance if separated on her own 'solicitation, under a 
khuld, or under a mubdrdt.X 

Thus t'ke,81iaraya id-Idam . — There is also a doubt 
regaining her right to inheiit when divorced on her own 
solicitation. And here it is more in accordance with the 
general principles of law to say that her right of inheritance 
u lost. So also when she has been released from the maiv 
riage tie by a WwXa, or mvh&r6i”% * 


AMfOTATlOML. 

Provided, in the mean time, she did not marrj, or the divorcer did noli 
recover. But if he recovered, again fell sick, and died within a yeaiv 
, if the woman married another man before or after a year, she will 
inherit!— Tahrir nl-Ahk4m. 


* Siariya uUjhldMf pp 817 & 318s 

t According to the Shiahs ^ this is the immediate effect of or l4B|Hee- 
cation , while aooording to the Hanifitea, there is no smxatiaa of tlia 
parties without a divorce by the husband, or a decree by the |pdgOi 
t Ftda Leotoxe XVI* 



LECTUj|l XYL 


ON KHULi, MUBiBiT, ZlHiR, fjJL AND UiN. * 

On Khidd. 

* Ik the event of disagreement between a husband and 
wife, or^ for any other cause, the latter, on payment of a 
compensation or ransom to the former, is permitted by law 
to oDtain from him a release from the maniage tie. Su<^ 
release is technically termed " hhvia!' 

DCXXXIIL T4ie pill&rs or essentials are: tbeAM«wte 
khdli, or the grantor of release; the mukhtaliah, or 
the woman obtaining the rejeasc ; the form; and the 
two exchanges. — Tahrir ul-Ahkdm. ^ 

DCXXXIV. The conditions required in ttib khdli^ Prnmiph. 
or the grantor of (he release, are four: puberty, 
sanity, freedom of choice, and intention.* Hencp,— •. 

DOXXXV. To effect a valid hhvla, or release from the 
marriage tie, the man granting it must bo adult ie age, 
sane, free in choice, and it must be granted intentionally.* — , 

Ocmsequently, — 

DCXXXYI. No 1(kvJ,& is valid if granted by a boy under Pnne^ 
puberty, or by an insane person, or by one acting under 
•compulsion, or in a drunken state, or in a paroxysm of such 
anger as to take away all real intention.* 


I AMHOTATIOm. 

dcxajdr, dcxxzT. Khuld does not take place if the grantor of it ba 
a minor, thongh he be a tmfrdhik, or one appioaching pubertj, and giant* 
it with the permission of hU guardian or another person ; not also if he 
is an insane. It is not also effected under compulsion, nor in a drunken 
state, nor in a paroxysm of anger such as to take away all intention.— 
Tahrir ul«Ahkiim. 


* Sharifia vt-ItUm, pp. 829 ft 830, 
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The author of the^ Tahrfr ^AhHm l%e lA/iM 

ffroated by an idiot (s Valid, yet if the ransom is delivered 
mto his hands, thp ;^oman> not e^oneratgd from the 
lity;» BO she must Spay it to hi||f^a{f or guardiaa’* 
DCXXXTII. • If hhAdd is oousidered in the light of a 
divorce (toMIc), it^ia void when entered into by a guardian 
for his ward ; but & khuli is not a divorce, it is vaud when 
given by a guaidian for something in exchange • 

DCXXXVIIL On the part of the mukhtaliak^ or 
the woman receiving a khul&s it is required, that * 
she remain tahirah^^ or pure, no connubial intercourse 
having taken place during (that) /^^Ar, or purity,— 
in case she he a woman whose marriage has been 
consummated, who is not past child-bearing, and 
whose husband is present* with her. It is also re- 
quisite that she has some aversion to her huslmnd.* 
DCXXXIX. KhulA of at pregnant woman is valid, even if 
there should be some appearance of a discharge of blood, as 
divorce Vould bo valid in such circumstauces, though it 
might be said that the courses are upon her. So, also, of a 
woman whose marriage has not beefi consummated, though 
she were actually subject to them at the time * 

DCXL. A woman who is past child-bearing may be 
the sifbject of a khuLa, though connubial intercourse woUld 
have taken place duxing the ttiUr or period of purity* (in 
which it is effected). 


Annotaiions. 

dcxxxviii. An rej^ards the mukhtnliah, or the woman obtaining release 
from the marriage tie, it is required that elie should obtain it, during g 
tukr or period of purity in which the husband did not approach her, in the 
case of her being an enjoyed wife and dot past child-bearing, not a 
minor, not alao pregnant, and her husband being present with her, but* 
not otherwise.— Tahrir ul-Ahk^ru 

* dcxxxix. The khuld of a pregnant woman is valid even though she be 
menstruating, in the same manner as her divorce becomes valid.— 
deal. The of a woman who is passed child-bearing, or is a 

minor, <or is preghant, is valid, though connubial intercourse has taken 
place with her at the time.— J&sd. 


' .* Shdvr^a pp. 829 & 830, 
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^ The Form a/KkuU: ’ « 

XtCXSA, ' It is required that it be express aii4 
given solelj' by the word ^^hhuld ” ot^^iedaft'* (divorce) | 
and that it' be free from any condition. — ^Tabrir iu-' 
Abh&m. « * ^ 

Aa if a man should say "I have released thee^hoia the liioiinidaik 
marriage tie for so much (Jaiuldtu-ki alS kazd)," or " 8u<^ a oue 
,is released from the matria^ tie for so much (ful&nalwn 
muJehtali/atun aid kazi)!' If it be asked whether r^ease 
from the marriage tie QSh/uM) is effected by thi^ (» 4 iq the 
above) alone, ^e tradition is in the affirmative, !]^e 
Sha/Um, however, insists that it is not effected by those 
words unless they are followed up by iaWc, or divjroa,* 

DCXLII. If a man sliould enter into a khuld Prmeipb. 
and stipulate for a power to revoke it, the khuld 
would not be valid. So, alsof divorce for an exchange 
would be invalid with a like condition.** 


There is no doubt that it (the khvM) is not effected by 
the expression “ 1 have liberated thee for a ransom (fadai- 
tu-ki) ^ without the addition of the word taWe (divorce) ; 
nor by the expression “ 1 have cancelled thee ( famkktvJei), ” 
“I^iave separated thee (dbantw^ki),” nor by“Ihayecut 
thee off (baitaktUr-ki),” nor by " takaU (dissolution)."* So, — 

Supposing that the word “kkvld" is sufficient, another question 
rises whether it is cancellatiou of the marriage contract or a 
divorce. Murtazd says, ''It is a divorce,” and this opinion is 
supported by traditions. The Shaikh, however, appears to con* 
aider it as a cancellation ; apd in this view of it no account thereof 
con be tidreu in the number of divorcea* 


BCXLllI. Divorce, when given for a ransom, /vine^ 
iakes effect absolutely, though no use has been made 
of the word khuld.* 

9 

DCXIilV. If a woman should ask her husband for a 
divorce in exdhange for something, and ^ should grant 
her ibittild, or release her from the marriajj^ tie, withont 
using the word divorce {taUk), it would takA«effe(^* 

><!■■ > ■ I » i n I ■■■ .1 I I* 

* 


* JSkarijfa jip. 329 k 880. 
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D03XV. WboH a khuld haa becomo 
bashaad bas no power of revoeation, tiie wi^ .. 
OQW0)^r, may. reoWm the ransom during the sbIihi 
siateBce of the iddat; and' if she should do soi, he 
p»y then revoke the khuld if he please.* So,— 
DOXjhVI. In the case of the ransom not being 
feOlaimed before completion of the iddat^ the kkuM 
becomes thereafter an absolute divorce.* 

A muJrhatalah, or woman released by klmlSt is not 
affected by a divorce pronounced dfter the hhuld ; beiBiase 
the latter is subject to the condition of the ransom, being 
reclaimed. Yes, if the woman should reclaim the ransom 
(within the iddat), the husband may lawfully revoke (the 
khuld), and then divorce her de novo* But, — 

DCXLYIl. If the woman is one who should not observe 
iddat, — that is, if she is unenjoyed, past child-bearing, or an 
infant, — ^thc husband cannoh at all revoke the hhvld, whether 
the khuld nven by the word taMdi, or by afly other 
word, and whewer ho returned the exchange or not.— 
Tahrir ul-Ahkfim. . 

DCXLVIIL In khuld it is* necessary that there 
should be two just witnesses to it, and that there be 
intention, as in divorce.* — Tahrir ul-Ahkam. ‘ 

On the Exchange or JRansom for Khuld. 

DGXLIX. As respects the exchange or ransom, 
it is required that the same be known by sight, or 

.9 

Annotationb. 



dcxlv. When s man has granted khuld^ he cannot reroke it, unleii 
within the iddat, the woman ahould reclaim what she gave as an 
exchange for the khuld. — Tahrir nl-Ahk^m* 
dcxWiii. It is further requited for the validity of the contract that 
it should be entmd into before two witnesses present at the time. 

It is also nacesiv that it be free from conditions. 

When the humnd grants a khuld to his wife for a thousand, without 
expressing the Ujimning and intention, the khuld is invalid. -^Bharijm 
ul-lslam, p. 829. 

r- — — 


* Shard^a uUIsldm, p. 881 . 
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4 (l iMywn >fiio tihAt <iitei» Imb m igiAsmitAmip^^ ' fei i p 
. ilem^ftioii and Bpe«ies$ and that ik kg' 9 

1^ vlf jpjosmeatty (mitli rospeet te a .mwabgkti)***^ ’ 
ICihMv W'^JBjdcto , * , * '«*■ 

Bex** Whatever may be validly ^ven as dow^,< iva«#% 
is alee ^Bd as the ransom of khtM; hnd’lthere * 
is no liigDit (to the amount or qnantitjl*) of &e 
wme^ so that it may Hvrfully exceed whatever was 
gtven to the woman as her dower, or on any other 
acoountf Hence, — 

BCLI. If the ransom is something the property i^meva. 
in which is unlawful to a mwxdman^ as wine, for 
instance, it is iuvalhl.f * 


If the WMA was for vinegar, and it proves to bo wine, the 
l^raiiaaotion is valid, but the husband is entitled to have that 
Quantity of vin^r f 

Where, however, the ransom is a foetus, of wMoh a biast or a 
fenude slave is pregnant, the IhiM is not valid f * 

DGl^II. When a* ransom is not produced, it8^*"®v*a 
Mnd, quality and quantity must be mentioned; but 
if produced, mere inspection is sufficient W^en it 
is money, it must be paid in the coin most prevalent 
in the city, unless some particular currency is men- 
tioned, when it must be paid in thatf 

BCUH The tsosom may be disbursed by the woman rriMipV. 
hera^, or by her agent (wolf), or by one who has become 
her security mr it, with ner permission f 


* Arhotatioss 

dd. Anything that can valulljr be a dower can validly be a ran<K)iiii, 
whettier it be a thu^ itself or nsufractiiary,— as su^Irag, ktsAuii, * ^ 
WMOttgHOioe, and the like.— lilafttih. 

ddn. Thalro is no linit of ransom, but it is neoesl^Ty that the same 
diotM be Imowa in order to be capaUa oi dehTery,inirihid * 

s 

il - 




E S 


f 


* See mUi p. 852 
t SUMTijga p» 329, 
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Bot wlwther it nui^ be paid hy amete'«olanta(7,.isUtU(rt9 
dovbt), the bettw epinioa being against such papoent.* '* 


Jf tlie ransom (of be the saclcliag of the htubaiftd’if'' 

elldid, it is vidid, provided thi£t the .time daring whidi thS' 
snckUng is to last is distinctly specified * 

So, ifiso, if a man should divorce his wife in exchange for 
the child’s maintenance (the transaction would be valid), 
subject to the condition that tite quantity of the fi)od and 
clothing which may be required, and the time for which 
they are to be provided, are disimctly specified.* 


If (in either of the last two cases) the child should die 
before completion of the time, the divorcer would be entitled 
to a compensation for so muqh of it as would remain un* 
expired, namely, the hire of a like (nurse), if the ransom 
were the suckling of the infant ; but if it were the infant’s 
maintonancc, the value of the food and clothing that would 
have been required for him for such period.* 

If a husband should enter into a khvJd with his wife for 
a consideration sufficiently defecribeqi, and which, when deli- 
vered, does not come up to the description, he may return 
what has been so delivered, aud demand its exchange for 
something corresponding to the description * 

So, also, if the thing delivered be blemished, he may 
return it, and claim an exact similar unblemished thing, or ite 
value ; or ho may retain the thing, and require a compen- 
sation for the blemish.* 


jPrinci^. DCLIV. If a khuld is madv3 with two women for 
one ransom, the khuld is valid, and the ransom is 
payable by them equally.* 

If two women should say (to their husband), ‘'Divorce us for 
» < a thousand,” and he divorces only one of them^ he is entitled to 
half the sum ; but if he should subsequently divorce the other, 
* the divorce would be revocable, and he would have no title to tho 

. remainder on account of bis dday in responding to what required 

an immediate onsifer#* 


* pp, 329 k d3(X 
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* 

DOLV« If ft Sanaa eatero iato.ti khuld with Mss 
wiih fSr a specific article which beloa^ to aaotbct •»«> 
jier^oW} the khuld is valid, and the huitoaad eatitledi>HtM<|(i^, 
to the value of the. article, or something nmilar to 
it, if it belong to the class of similars. 

Thus the Shar&ya ^IdSm Tt ft mftn should enter into ft * 
fAttU with his wife for a specific article which proves to be the 
property of another, it has bpen said that the J^v,l4 is void ; but 
it were better to say that it were valid, and the man entitled to 
the value of the specifio article, or something similar to it, if it 
belong to the class of similars.”* 

BOLYI. It is lawful to appoint a wakit, or agent, in Prma^ 
khuld on behalf of the woman, to ask divorce from the hus- 
band, to fix the amoupt of the exchange or ransofii, and to 
deliver and pay the same ; also one on behalf of the man, to 
stipulate for the exchange, to take possession of the same, 
and to effect the divorce * — * 

DCLVII If the exchange is destroyed before possession Prmetpu, 
thereof was taken (by the husband), the right thereto is not 
lost, the woman is boupd to give property similar to that 
(destroyed), or the valuQj thereof, if there is nothing sinular 
thereto* 

j3o also the Takrir vl-AhXdm : — " When the husband granted 
khuid for a property, and it was destroyed befora being taken , 

possession of (by him), the woman li bound to give propel ty 
similar to the one destroyed, or the value thereof, if there is 
nothing similar. ” — Tahrir ul-Ahk4m. 

» BCLVIIl. When a woman has appointed im agent for pnw^k^ 
her liquid generaljy, the Vansoin must not exceeaher proper 
dower, to be paid in th<^ coin of the place And, in like 
manner, when the husband appoints an agent for khvld in 
^neral terms, and the woman’s agent mves more than the 
proper dower, the ransom is void, and the divorce takes 
effect revocably without the agent being responsible. And ^ 
if the husband’s agent should grant the hhvla for less than 
the proper dower, the khvld would be void. So, also, if he 
should divorce her for such a ransom, the divorce would not 
take effect,, as he acted contrary to his instructiops^ « 


* p. 330 . 
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% 

JX!XCS. Wheo ytrcmm's &tlier says to tier h«uilMi|il 
— ** !M.Yaroe her, and thou art free from her doir« ”< h« 

, . . . doea divorce her, the divorce is valid rmmbly, and ahe ii * 
ndthdr obliged to disdmige her husband from &e {tayokent 
of the dower, nmr is her fatha* respoasible.* 

n t>ClX If a Strang obtained for a woman frmn 
her husband, it is >alid, provided it was with her oonseut 
and property, because the man acted only as her wcubiZ, or 
agent.* 

DCLXI. If a sick womanf obtains khMl& for 
her proper dower (mahr-id-mitkl), or for less, it is 
valid; but if for more, the excess must not exceed 
one-third of the whole of her estate.— -Tahrir ul- 
Ahkdm: 

So also the Shardpa vZ-Mdm : — "If a woman should 
enter into a Jchidd daring her death-illness, the transaction 
would be valid, though the ransom exeeed a third (of her 
estate).. But on respect thereof it is maintained (by some of 
the doctors), that any excess over the proper dower (mahr- 
nl-miW) must come out of ono-third (of her estate), and 
this opinion is in accoidance with thb principles of the iaw.*’J 

lOvald, granted by a sick man for the (woman’s) proper 
dower^or without it, is valid, since he is competent to grwt 
a divorce without an exchange — ^Tahrir ul-Ahkim. 

t 

The conditions which iixillify hhidd are those which the 
contract itself does not require.} 

For instance, if the husband shoulcj say If you revoke, I 
revoke,” this condition would not nullify the contract, as 3t is one^ 
which the Ult/uid requires. So, also, if the wife should stipulate^ 
for a right to reclaim the consideration, (the hhvld would still he 
vali<^). But if the husbaud should Say I have given you a 
hkulif if you wish it,” the Ihuld would not be valid^ though she^ 
should wish (the same) ; for this is not a condition which the con- 
otract requires ; so, also, if he should say If thou wilt be res- 
ponsible to mo for a thousand,” or “ Jf thou wilt give mo,” or ' 
words to the like eflFect ; so, also, if he should say, when,” or 
« whenever,” or “ at any time,” (the KMd would not be valid).} 



* Bhardya nUMdm, pp, 329— 3S1. 

t Here by a stok woman is meant a wife in her death-illnesa 
} ShofrdyauUIMWt'p.Z'Sii. * 
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( , The JEhdei of KhjLl^ 

HiMe may 1)e gatibttnd from ibe foUowiljig oases 

^DGIiXII. If a mtm. ^onld compel his 
(an arrangement for) a ransom, he wonld do what kt 
unlawful; and if he should thereupon divorce her, 
the divorce would be valid without any obligation*^ 
(on her part) to deliver the ransom to him. This 
divorce, however, would be revocable.* 


DCLXIII. If a husband should grant a kktM to 
his wife, while their dispositions and tempers are 
still in harmony, the khuld would not be v^id, and 
he would not become the proprietor of the , ransom. 
And if he should 'divorcfb for an exchange in like 
circumstances, hp would not become the proprietor 
of the exchange, but the divoice would be valid, 
.though with liberty to him to revoke.*. 


If a iroman has been guilty of any profligate act, her husband 
may lavrMly annoy her to ransom herself. It has been said, 
however, that this is abn^ted, and is no longer permitted.* 


DCLXIV. When a khuld has become valid, the 
husband has no power of revocation; the* wife, 
however, may reclaim the ransom (at* any time) 
during the tddaf, and when she does so, the husband 
may revoke (the khuld) if he please.* 

' DCLXV. If a man should grant a khuld to his 
wife with stipulation for revoking it, the khuld would 
not be valid.* 


Annotatiohs. O 

A 

dclsiv. When the oontrect for ransoming boa beoome valid, the 
band baa no right to revoke ; the wife, however, can reclaim the ransom 
bkfore completion oijiAhe iddat ,* and, upon her doing ao, the htu^nd is 
competent to tbvoke (the contract) if he pleiise.-«ilf(|/‘d(tft. 

^ 


* Slwrdyo p, 881 « 
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Mnciple* 

Pfinc^le* 


"iu 

MuMtii, in lav/^gnifles mutual Ubemtion, or relaite 
finnn the maxtia^ tie. * ' 

DOLXVI. is like khuld^ with 

axeeption or difference, th&tmubdrdt is founded Opou 
tha mutual aversion of husband and wife, wmle 
khnUi is founded* on the aversion of tiie wife alone; 
and that in muh&r&t the husband can take (in ex- 
change for it) no more than Fhat the wife had 
i^eived from him, any excess bmng unlawful, while 
in khulA it is quite lawful.* 

According to the general agreement, — 

BCLXyn. In mvhdrdt the use of the word 
taWe (dfvorce) is necessary to effect separation. 

Thus the Shardya ul-Isldm : — “ We are all agreed that in 
mub&rdt the word talale is, neceasary to effect a separation 
between the parties, while (with regard to its being required) 
in khulS, there* is a difference of opinion.”* 

DCIiXVIII. Mvh&r&t is effected by the husband’s say- 
ing “ BdrltUfki aid kazd, fa anti tdlikan ” (1 have liberated 
thee for so much, so thou art liberalitd).* 


, Asmotatiors. 

dclxTii'u The fi>nn (of muhdrdt as veil as of Khuld) should be 
express, as : “ khahUu-kt It-kdxa, or aid hazd (I have released thee from 
the marriage tie for this or upon tbis);** “Bdritu-h luhdza or aid 
hazd (I have liberated thee for this or upon this) or the Kfce.— IdafhUh. 

a 

Murdhdt is effected in the case of mutual^version (between bosband 
and wife), as by the husband's saying aifa hxzd^ anit id* 

likun (I have libeiated tboe for thiti, thou art divorced) but if he 
should divorce her without using the word muhdrdt^ an absolute divorce * 
would take place, and the exchange must be redelivered; but if the 
trord muhdrdt is alone used without the word taldky then iatdh, or divorce, 
afaaU not take place according to the J^da or concurrence of the 
Learned. — Tahrir ul«Ahkam. 

In mibdrdi it is not lawful ff>r the husband to take more tlian what 
he gave heta^Jhtda 


It 


7 


* IBtardfa at-JtUm, p, 888. 
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DM vuMriti tbe oondi^tipiis or 
atute aa m tnUk, ot divorce, and each of them is a teMib 
Ibr aa exchange. There are, however, additional reqaisitee, 

0^ of tibem is the wifehhei^ wining ixxgiro the exchw&ge;* ^ 
w hether condition, which is* pecoUar to the is her 

avers^ to tiie husband, as without it the taWe will not ha 
vali^ and the husband will not be th^ proprietor of the 
exchange. There are two other cohditions which are peculiar 
to the wuhArit , — one of them is the mutual aversion, and 
the (othw is the) ea||hange not exceeding the (woman’s) 
dower If there is no aversion, then, according to the 
gmierally received opinion, the taWe is valid, but the 
exchange void . such also is the case when the* husband 
compels his with to give tho exchange, and grants a divorce 
for it ; but when he gives a JdiulA for it, the same becomes 
void by reason of the exchan^ being so. — MafAmt. 

MvhArAt is founded upon the mutual aversion of toe 
husband and wife,* and it is a condition that this (i.s., 
nwhArat) be followed by toe word talAk (divorce), insomuch 
that if toe husband should stop at too woM “ mmbArit,” 
no separation would thereby take effect* (between toe^ 
spouses). And, — , 

DCLXIX. ^ If, instead of ^ " BAritvirki” he should say /vmcqalk 
" FAsakktti-ki,” or " abantu-ki ” or any other (like) expres* 
q^on, too same would be equally effective, if follow^ 4>y the 
word " taUk!* since it is toe utterance (of that word) {done • 

which is required for the separation, and nothing else * 

Even if the husband should shorten (toe sentence) into 
" Thou art divorced for so much,” 'it would be yaUd, and 
(toere will bo a mubAr&t, or mutuid release, effected, as it is 
an expresnon of divorce*for im exchange with mutual repul- 
sion Mtween the spouses* 

DCLXX. The same conditions are required in /vtne^k 
’the man and woman entering into a mmdrdt^ as 
those entering into a khuld.* • 

^ 

Ansiotatioks 

The oonditioiia With respect to the parties mutoellj feleased 
are the seme as those with respect to the giver and taker of the hhul4* 

Tahrir uUahkim. 


^ Skar4j/0 p. 333. 
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BCLXSU. ]Mv«n«e for «tt esehange^ir tUD{i<bi- 
— .' ia AbBOlute, so that the husbatid has no poi^ fo' 

iv«K^ reTokie it, unless the wife should' recltum ihh hu)^ 
soiki,%hich shf can do during the iddat i and if^e 
should uvail herself of riie right, he may also xeroke 
the divorce.* * ^ 

JViM^ DCJtiXXn. After the expiration of the iddai, none of 
them can revoke or reolaim.~-Tahrir ^-Ahk&m. 

' On ZUiir. 

fV H-y fc DCLXXIII. Zihdr is repudiating one’s wifo 
by likening her to the back of his mother, or of 
any other woman related to him within the prohi* 
bited degrees, not by affinity, but by consanguinity, 
or fosterage. By such likening separation takes 
place, which would be absolute, unless the sin is 
expiated for.* 

Prbtdpk. ^ DCBXXIV. The form must be express, as if 
the husband should say “Thou art on me (or to 
me) like the back of my mother;” so also if he 
should say “ this person,” or “ my wife,” or “ such 
a pei^n ” (is on me like the back of my mother).*^ 
p Tahrir ul*Ahkam. 

So also the Shardya id-Isl6m : — " As respeots the iaiem, 
it is as if one should say (to his wife) ‘ Thou art on me 
like the back of my mother;’ so, also, if he should uy 
» ‘ This person,’ (or make use of any; other word inchcaiave * 
of ^e particular individual), ‘is on me like the badb: 
of my mother,’* (the zihar would be constituted).” 


Anhotatiomb. 

^ dchcxi. lA muhdrdty an absolute divorce takes plmas in die hhuUt 
unless ^he ei(Change is reclaimed by the woman within the iddat; in 
which case it may be revoked during the iddat^ provided the husband 
did not many a fourth wife, or the sister of the divorced (wife):*-*-Tahrit 
ul-Ahkam. 


* Shmdya p. S38i. 
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. i 

, Tbe fifutifnilwr word of connKtum^^d no conseqneiUMii : titjwoM 
so ibst if tho man shooM say “ thou art to me," or ^‘vjm tSl . 

• m^" it would make no difference.* , 

H • 

Bttt if the man should liken her to the hcmd of his 
mother, or to her hadr, or to her beUy, it has been said that 
there i^ould be no ziMr, though there Is a weak tradition ’ 

in ffhvor of its taking effect in such a case accordingly.* 

If the likening were^ any other than his mother, in any 
part of her person, bivb the back, there is no doubt there 
would be no sihdr.* 

* 

, According to general agreement, zihir takes place by 

likening (the wife to the bad^ of the mother).* However, — ' 

• 

DCLXXY. If tbe mim should liken his wife to pn»o^ 
the hack of another woman who is one of those 
with whom marriage is for ever prohibited, the 
zihdr would take place. — Tahrir ul-Ahk^. , 

So also the Shardyft vl-Ialam: — "If, agmn, the mim 
' should liken her to the back of one of the women related to 
him within the prohibited degrees of conaemguinity, or 
fosterage, there are two traditions on the subject, and 
a^rding to the most generally received of these, 

■wuld t««e effect.” — p. 33^3. Hence, — . , 

DCLXXVI. If the man should liken his wife to 
a woman prohibited to him only by affinity^ even 
though the prohibition were perpetual (J), zihdr 
would by no means take effect.* 

(6. ) As a wife’s mother, Sr the daughter of an enjoyed wife, or 
t^e wife of a father or son.f Such also would be the case if he 
likened the wife to her sister, or to her aunt, maternal or paternal, 
or if he said “ like the back of my brother, or my father, or my • 
paternal uncle,” pothing would result ( therefrom) •, so, also, if the 
woman should say “ thou art on me like the back of my 
or my mother.”* ^ 




* ShoflrAiya pp 333 k 334. 

t Tahrir a^AhMm, 
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Jhinciple^ 


I 


Princiitle, 


# 


* 

Principle, 


Principle* 


DCLXXYII. respects the muttdhir^ or ibo 
husband uttering tihdr^ it is required he 
be adult, peifectlj "sane, have freedom of <dw>iee| 
and intention.T-Tahrir ul-Ahkapi. ♦ 

So also the Tafirir ul-AJile&m : — “With respect to the 
ttmzihw, the requisites are the same as in divorce, — ^that is 
puberty, sanity, free choice, and intention.”* 

Consequently, — ^ 

DOLXXYIII. The zihAr by an i^nt, by an insane per- 
son, by one acting under compulsion, or by one temporarily 
incapable of intention through drunkenness, stupor, or a 
paroxysm of passion,* is invalid. ^ 

If one should intend div9rce by ziJiar, there would bo 
neither divorce for want of the proper word talak (divorce), 
nor zUi&r for want of intention.* 

Zihar by a eunuch is valid, if we say that dalliance short 
of conpubial °intercuurse is prohibited by it, so, also, it is 
valid when pronounced by an infidel, or a slave.* 

DCLXXIX. With regard to the mvzdhirah, or 
the woman who is subject to the zihdr, it is a condi- 
tion that she have been' married by contiact.* 

Accordingly ZUiar cannot take efiect with reference Up 
one who is & stranger (to the muaaliir at the time), thou^ 
he should su^end it, or make it dependent on his mairying 
her.* 

DCLXXX. It is also a condition that the woman be 
iahiraJi, or pure, in that itt/tr, having no connubial inter- 
course (during it), and her husband be present with her, and 
that she be of an age to be subject to the courses.* 


Amnotationb. 

delxxx & dclxxxi. It is also a condition that, fuuzdhir be 
married to the woman ; that she be a fdktrah having no connubial inter- 
course during that iuhr ; tlmt the husband be present with ber ; and 
that sbe be not an infant, nor j/dt, nor pregnant. — Tahrir ul-Ahk6m. 


* Shariya ul-Zeldm, pp. 834 ft 836. 



ON THE IMP0BT4NT EFFECT OF ZlHJUt. 41$ 


J£ my of co&diiioaB is ziMr is Fttlid, 

ibi^gh they vrete on her at the tune.*^ XT 


With regard to a woman married by a temporary con*^ 
there are various i opinions ; but accordmg to 
ikctt which IS best supported by authority, iihdr may t^ke 
effect on such woman.^ # * 


DCLXXXL It is a condition that atwo just persons 
be present when zihdr is pronounced, and hear the words of 
the muzdJdr, (that is, the wording of ziJiar uttered by the 
husband^ nnd that the zihdr take effect immediately (c). ^ 


( c.) So that, if the effect be suspended till the expiration of the 
month, or entering upon a Friday, there would be no zihdr accord- 
ing to the best ojunions.* i 

On tZtc importaTift effects of Zihdr. 

DCLXXXII, When zihdr has taken place with 
its conditions, it is unlawful for the husband to have 
connubial intercourse (witli the wife ) before expia- 
tion.— Tahrfr ul-Ahham. Thus, — 

The Tnuz&hir is prohibited from having connubial inter- 
course until he has mads expiation, — whether the expiation 
be by emancipation, by fasting, or by feeding t^ poor ; and 
if he should have connubial intercourse with ner (that is, 
if he break the prohibition) during the fast, he must* begin 
it anew.* * • 

Expiation is not due merely on pronouncing the zihdr, 
but is rendered incumbent by a return to the wife, by which 
is meant an intention to resume connubial intercourse. And 
*tbe more correct view seems to be that nothing is estab- 
lished by the zihdr itself, except a prohibition of such inter- 
course until expiation islnade.* 

* If connubial intercourse should take place before expiation, two 
expiations would be necessary; and if repeated, the expiation must 
be repeated also.* • * 


AN»0TAllONa. 

doixxxi. The zihdr should take place in the presence of fwo Just 
witiiebses.-— [ruhrir ul-Ahkaizu 




Shardya uUlMm, pp. B34 k 3S5. 
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OK TLi. 


acvi. 


Principh, 


Principle, 


When a on; tbe man uttering the zihdr^ ie nnalde to 

make any expiation, or offer any other substitute for it than ask- 
ing jMMfdon of God^ prohibition continues, according to some, until 
expiation is made ; but others, with more probability, maintain 
that to ask pardop is enough.* * » * 

, DOLXXXni. Jf the mazaharahy or the woman who is 
the subject of the zihdr, chooses to have patience, no other 

e rson has a right lio object. But if she brings the matter 
fore the judge, the husband must be put to his choice, 
either to make expiation and return to his wife, or to repu- 
^ate her, and three months are to be allowed to him to 
make up his mind. If the time be allowed to expire with- 
out making his choice, he is not to be compelled by means 
of straitening to repudiate his wife, nor is the judge 
empowered to make the repudiation in his stead. — Shordya 
ul-lsl&m, p. 335. So also the Tahrir ul-Ahkdm. 

The expiation of zUidr requires the emancipation of a slave ; or, 
in the case of inability to emancipate, fasting for two successive 
months ; and in the case of inability to fast for that time,* the 
feeding^of sixty poor persons.* 

OnlU. ‘ 

Ha, in its primitive sense, signifies a vow. In law, it 
implies a husband swearing to abstain from carnal know- 
ledge of his wife for any time above four mouths, if she is a 
free woman ; and two months, if she is a slave. * « 

DCLXXXIV. There can be no fid except (by 
swearing) in the names of God, the purest; and 
the same may be effected in any language when so 
iutended.f 


ANNOTATfOSfS. 

I!d iH an oath to refrain from having carnal connection (with one's 
wife). — Maiatih. * 

dclxxxiv. It does not take effect unless it be in the name of God 
' Almighty ; and may be uttered in any language as may be practicable ; 
but it must be with intention, and its words must also be express— as 
** I swear in the name of God that 1 will not have carnal connection 
with thee 


* Ska/rdya ulrIMm, pp. 335 k 386, 
f Vide Shardya nl^Ifldm, p. 343, 


* ^ 



file urards by -wbidi it is coostitQjbeiji are either plain apd 
exineAi (a), or especially appro]^te to sslpidi act ^), or 
those ^ridoa do not ezprestly indicate the same, bat are 
eapaUe of being so interpr^t^.* • ‘ 

(a.) As,—" By God,* I will not have oanlal ootmeotion with 
thee."* * . 



(Jb.) As, when the man should say — " I will not cohabit with 
thee, or 1 will not have carnal connection with thee.”* 

DCtXXXV. The above will eflFect il6 if intended f Prmcipk, 
but without intention, it prill not be effected.* 

The oath should be free from any condition.-i-!rahrfr ul- * 
AhkAm. * 


Whether ile can be made dependent on a conjiition, is a 
question on which there are two reports of the ShaiJeh’s 
opinion. According to the mdst notorious or generally 
received of these, it cannot be constituted either in depend* 
ence on a condition, or to takb effect from a future time, 
and, if attempted, the condition would be siAplusagd.* 

DCLXXXVI. The ild does not take effect unless Prinapk. 
the oath be absolute; perpetual, or for a period exceed- 
ing four months, or*dependeut on an act, whicii gene- 
rally does not occur except after it. If the husband 
approach the wife within the period, it is nefcessary 
for him to make expiation for the oath taken. — * 

Tahrir ul-Ahkam. 


DCLXXXYII. As regards the muU^ or the man PHneiph. 
prouduuciug the f/q, it is required that he be adult 


Anhotationq. 

dcUxxiv. The oath must be taken in the name of God Almighty.-— 

Tahrir iil-Ahk£m. 

dclxxxv. It is a condition that the wording of the oath be uttered 
intentionally, though it may be in any language. — Ibtd, 

dolxxxvii. As respects the hdli/^ or the swearer, it is reqtfired that • 
be be adult, perfectly sane, baye freedom in choice, and intention.— i6td. « 


* Shard^a uUUldm, p. 343. 




422 


OK nx 


and sane, and hav.O. freedom of choice, and 
— tion.* And|~- * 

DCtiXXXVIIL As regards ^ the muld^ or thd 
woman who is fhe subject of the* //a, it is necessary 
that she be married by contract, and iiot merely by 
virtue of a right of pro}>erty ; and tiiat the marriage 
' be consummated.* 

With regard to a woman married by temporary contract 
(mutA), there is some doubt ; but according to the more 
approved opinion she is not a subject for tl& * 

It makes no difference whether the woman be free or a 
slave; and in either case slio is competent to bring the 
matter before a judge to *have a time fixed, and after its 
expiration to demand a retui,n of conjugal intercourse.* 

DCLXXXIX. lid may apply to a revocably 
divorced woman, within her iddat, and not to one 
absolutely divorced. — Tabrir uKAbkam. 

The rules of ild are the following : — 

• 

DCXC. Jlfi is not constituted unle^^s the prohibition 
is absolute, perpetual, or for a time exceeding four months, 
or to continue until the occunenco of something which 
certainly cannot happen, oi in all piobability will not 
happen, before the expiration of that time (< ).t « 

f 

(r.) As if a man, beiu’jf in Irak at tlie time, should say~ 
“ Until 1 go lo, and loturn fiom, a towif m Turkey. ”t 


ANNorATlONS. 

« 

dclxxxviii. Tlie woman who is subject to ildy is required to be 
permanently married and enjoyed — Tahiit ul-Abk&m. 



* Shardya uhMamy p 843. 
t Shard ya nhhlamy pp. 148 k 141, 



ON LIAN, o& XN^BBCATION. 


^ m 


BCKOh The time for the wpmftn to jfirait is fcwr 
inontliB, whether she be free or a slave, on whether her , 

• husband be the one or the other; and this time is the ' . 

husband’s right; so that within this *tune she *cannot 
demand lus return to her *C7or when it has expired is she 
divorced by the mere expiration. Neither has the judge 
any power to divorce her. But if slfe should bring the 
matter before him, the husband then must make his choice 
either to divorce her, or to return to her. If he should 
divorce her, that would put an end to her right, though the 
divorce be revocable, according to the bo&t opinions. So, 
also, if he should return to her, that would equally put an ^ 
end to her right.* 

But if he refuse to do either of the things required of him, he 
is to be imprisoned and straitened until he either divosroes her, or 
returns to her. The .]utigo, however, has no power to compel him 
to do either of these lu jiroferouce to the other.* * 

DCXOII. If the tld should be tor a definite time, andAmcr/;/®. 
he procrastinates, aftei' the matter is broyght ‘‘►'before the 
judge, till the time expires, the effect of the ilS abates ; * 
and he is not liable for any expiation though he should 
have connection with his wife. And if she should deem it 
her right to demand a return, it would not be thereby 
extinguished.* 

JLidn, or Imprecation. 

DOXCIIT. The pillars, or essentials, of lldn are four : pnnrtpU, 
First, the causes of lidn ; second, the imprecating husband 

to be adult and sane; third, the 
imprecating wife {nivldtnali), who is required to be ^ult, 

^ sane, free from deafness and dumbness, and married by a 

t 

fi 

Annotations. 

dcxcl. If tlie period Ims expired without connubial intercourse, 
btill the woman will not be diFoiccd without a rlivorco being (formally} 
given ; and the judge has no power to give a divorce on behalf of the 
busband.-^Tabur ul-Ahkam. « , 


^ SharAya uUlulAm, pp, 143 k U4. 
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ON UlK, OB lUPBSOATlOK. 


Litonnac 

XVI. 

Prhu^ph. 

/VtiMqrft. 

4 

Principle, 


Principle, 


permanent oopkact ^ and, fowrth, the mode or form in whidi 
it is conduct^* •* 

DCC^OrV. The causes are two in number: 1, scandal 
of the wife ; and 2, denial of a ohild.t 

o 

DCXCV. Lidn, or imprecation, is not induced by the first 
cause, vhich is scahdal, except when the husband charges 
his chaste wife (muhsinah), whom he has enjoyed, with 
adultery, and alleges that he has had ocular demonstration 
of the fact, but has no other proof of it-f 

DCXCVI. It follows from the ocular demonstration 
being required on the part of the husband, that there c^n be 
no lid^i for scandal in the case of a blind man, though there 
may be for the denial of a child-f 

If the accuser has proof, but he declines to produce it in 
order to (prove) a lian, it is a question whether lidn would 
be valid. According to the Khildf, it would; but this is 
denied in the raalstit, on the ground that the want of proof 
is made^^a condition in the sacred text ; and this opinion is 
more agreeable according to the general principles of law.f 

DCXOVII, It is not lawful for a huiiband to accuse his wife 
on a mere supposition, nor even with a^ strong presumption (of 
her guilt) founded on information given to him by a i>erson in 
whom he can confide, nor,* though it should be notorious, 
that such a one has committed adultery with henf 


Amkotationb. 

dexciv. The causes are two, — ^the charge^ of adultery, and denial of a 
child. — Tahiir ul-Ahkam. 

dcxcv. With respect to the first, it is required that the wife charged 
with adultery be chaste (muhetiiah), enjoyed, and free from deafness and 
dumbness ; and that the man should haye seen her in the act, but hare 
no other proof.— iJid. 

dexevi. So no lidn can be established to a blind man if he brings 
such charge (against his wife), though the denial of a child may be 
established in his faTor.— 


♦ Vide Shardya pp. 44fi— 449. 

t Shardya^ ul-Mdw^ pp. 346 it 347* 



OK ZlAS, OB IXBWSCXnOS. 


m 


DOXCVIII. Fortfae establishpaent of Hdn by denial 
of a\shild, it is necessary that delivery should tako ^ 
place at six monthvS or more from the time of .conju-* 
gal intercourse, and not beyond the* extreme period 
of gestation: it is 'further requisite* that the inter- 
course should have been under apOl'mauent contract* 

Consequently, — 

" If the woman should give birth to a full grown child 
within six mpnths from the conjugal intercourse, the child 
is not affiliated to her husband, and may, therefore, be denied 
by him without liaiC But if they differ after consumma-' 
tion as to the time of pregnane^’’, recourse must be had to 
mutual lian* ^ 

A child is not affiliated to the husband unless access to 
his wife was possible, and he was capable of having matri- 
monial intercourse * • 

DCXCIX. If he (the husband) should diej whether before Principle. 
or after attaining majority, without denying the child, it 
must be affiliated to jiim, and both the wife and child are 
entitled to appropriate shares in his inheritance * 

DCC. If the husband should die before the (com- PHnoipU. 
iTiencement) of the liAn, or before its completion, both the 
wife and the child denied will inherit from him; on the ^ 
other hand, if the wife should die before the lian, or before 
its completion, the husband will inherit from her. — Tahrir 
ul-Ahkam. 

DCCI. The husband can deny the child whether it be principl*. 
a mere foetus in the womb, or separated from its mother. 


Ahnotatiohs. 

dcxcvlii. With respect to the second, it is required that apparently, 
there be a possibility of the child being his, — by its beipg born at or after 
the sixth month, or a longer period from the tiiqie of connubial inter- 
course; and that the wife be enjoyed under permanent ooutract.— « 
Tuhrir ul-Ahkhm. 


o 2 


* Shan*dya> pp. 346 k 347. 





ON LliN, OR IMPRECATION. 


liKUTriilC 

XVI. 


Principle. 


Pnnciple. 


Principle. 


Principle. 


* Principle. 


Principle, 


m 

When be denies it after its separation from the mother's 
womb, he must do it* without delay ; but if he ddays it, 
though he was able to do so without delay, such den^ is 
void.* • . , 

D^CII. If he ‘refrain from dcnym^jf a cliild of which 
his wife is pregnant «till her delivery, he may lawfully deny 
it after its birth according to both opinions.* But, — 

DCCIII. A person who lias (once) acknowledged a child 
expressly, or impliedly (a), cannot afterwards deny it* 

(a. ) As if, when congratulated on its birth, he has answered 
in the words indicative of satisfaction. For instance, if the terms 
of congratuJation were, “ God has blessed you in your child,” aud 
ho should answer ‘^Amen,” or “if it please God.” But if ho 
should say by way of answer, “ God has blessed thee,” or “ God 
has done good to thee,” there would be no acknowledgment.* 

DCCTV. It is required that he (the imprecating 
husband) he adult aud sahe.f 

DCCV. Ltdn^ or imprecation, is in no case 
valid without speech or approved signs.f 

DCCVI. The imprecation by a dumb pftx-son is valid 
wbon his meaning cjan be ascertained by approved signs, in 
the sam|} way as divorce and acknowledgment by’' him are 
valid.t 

DCCVII. It is reciuired thac the imprecating woman 
(muldinah) be adult, sane, married by a permanent contract, 
and fi*ee from deafness and blindness.f 

With respect to consummation there are several reports: 
according to one of these, there is no liatv without it; 
according to another, the lidii is ‘lawful ; while a third 
restricts its legality to a case of scandal excluding denial of 
a child.t 

* Lidn is established between a free man and a slave wife. Her© 
also there are two opinions, of which, one forbids it, while the 
other allows it only for denial of a child, to the exclusion of 
slandcr.f 


* Sharhya vl-IMm, pp. 346 k 347. 
t Shardya nUJsldm, pp. 348 k 349, 



OK THE FOBH OF UiK. 


m 


DCCVIII. lAdti, or itDpreQa.tioii, is valid with 
respdct to a pregnant woman.* 

DCCIX. A lia/n., or imprecatioi^ is. not required to 
reject a child bom of a female slave, a simple denial being 
sufficient for the purpose ; for, as such child, though begotten 
by the master of its mother, is affiliatetf to him only %' his 
acknowledgment, so it is cut off from him by his mere 
denial.* 

DCCX. Lidn is not validly effected except in Piincipu. 
the presence of the judge {hakim), or some one 
appointed by him for the purpose ; yet if the parties 
arc content witli a })rivate person, and take the lidn 
before him, it is lawful.*^ , 

Form. 

* 

DOeXT. The proper foim of lidn is, that the man Piinofph, 
should four times call God to witness that ]jlO is among the 
truth-speakers in respect of what he has laid* to the • 
charge against his wife, and that he should then add, — 

May the curse of God be upon liim, if he be among the 
liars ! ” The woman nhould then call God to witness four 
times that he is among the liars in respect of what he has laid 
t® her charge, and should then add, “ May the wratlj of God 
be upon her, if he is among the truth-speakers/'* 


Annotations. 

dccxl. When a man charges his wife with adultery, and intends 
to have the lidn eflectSd, it is required that the matter be 
brought before the judge or the person appointed by him for 

the purpose ; and the man ^ould first say four times 1 call God to 
witness that I am among the truth-speakers in respect of what she is 
accused of.’* After that he should say — “ May the curse of God bo 
upon me if I am among the liars.** Then the woman should say four 
times—**! call God to witness that he is among the liars with respect 
to what he has accused me of ;'* and she should then say — ** May the 
wrath of God be upon me if he be among tbc truth-8peakers.”-*-<Tahrir 
ul-Ahkam., 


* ftl-ItMm, pp. 318 & 349 
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Prine^h, 


Principle, 


Principle, 


428 ON THE BULBS OF LliK. 

The vords of test^ony are as just mentioned, and it is 
pn^r that such hushand should stwd when uttering* them, 
and that the woman should also stand when so douw. The 
man ^ould first hegip to utter (the formula), and then the 
woman* 

If, instead of snjing *'1 testify by God,” Ibo parties should 
say “ I swear,” using the word “ /«*/«/, or katam," (which signifies 
an oath), or the like, the formula would not bo lawful.* 

DCCXII. If the man deny the child, he should add — 
"This child is the fruit of adultery, and not of my connec- 
tion.” If ho should shorten his speech into one of the 
phrases, it would not be valid. — Tahrir ul-Ahkdm. 

The parties should also make use of the Arabic language 
if able to do so, and this is only to be excused by in- 
ability.* « 

The Rules of Li&n. 

A man by slandering his wife becomes liable to punish- 
ment (hadd), but his liability ceases on his taking the 
lian.\ - ' 

DCCXIII. . The child is cut off .from the man, 
hut not from the woman: she* ceases to be (his) 
wife, and becomes perpetually prohibited to hira.f 

DCCXIV. If the man should give himself tlie 
lie (or^retract) after the lidn, the child is aihliate'd 
to him, and Vould inherit from him ; but neither tlie 
father nor any one related through him can inherit 
from the child, while the mother and those related 
through her retain their right of inheritance from . 
him. Her wifehood, however, ‘does not return, nor 
is there any abatement of the prohibition.f 


Akziotations. 

f dceziii. Upon tbe lidn being establinlied with respect to them (both), 
the child is cut off from the husband, but not from the wife ; separatioa 
shall take place between them, and they shall perpetually be unlawful 
to each V)ther.— Tahrfr ul-Ahkam. 


* Shardya nUTsldm^p, 349. 
t Shardya nUhldm^ pp. 349—351. 



ON ’ran BULBS OB LliK. 


4S9 

The effect of ltdn is established upon the mere 
order ^hen pronounced.* — 

DCCXIT. If there has been a fa^ure. in any of the Prmo^ 
appropriate words of lidn, it is not validj and any order 
which the judge may have passed upon it is inoperative.* 

DCCXVI. The separation induced by lidn is a Principle. 
cancellation of the marriage, and not a divorce.* 
c 


* Sharaya uUIslam, pp. 849 — 361, 



LECTURE XVII 


PrincipU, 


PrUkCiple, 


ON THE REVOCATION OP A DIVORCE, OR RECALLING 
A DIVORCED WIFE, AND REMARRYING HER,— 

AND ON IDDAT. 

DCCXVII. The (liusband’s) right of recalling is 
established with respect to that (divorced) wife who 
is liable to observe iddat (for a revocable divorce),* 
and who has not yet completed the term thereof. f — 
Tahrir hl-Ahkain. 

DCCXVIII. A divorce (revocable) may be validly 
revoked, or the wife (so 4ivorced) may be recalled, by 
words (o), or by deed (6), or even by the husband’s 
kissing or touching her amorously. Permission by 
the divorced woman is not necessary, she being still 
his wife. And it is not necessary, though proper, 
to have witnesses to (such) revocation.J 
(a .) « As by his saying I have recalled ihoe-”J • 

(ft.) As by connubial intorcourse.J 

Annotations. 

drcxTii, The revocation or recalling is established by (the hnsband'^il 
words, or act. And it is not required (\ibJ the woman be cognizant of 
it, and tliere be a witness to it. — 'rahnr id-Ahkdm. 

According to the most approved opinioX, the revocation of a divorce, 
or the recalling of a divorced wife, is effected by express words, or by^ 
an act, or by writing intentionally. — Ma(&tih. 


* “ Udaf^'poAt, p. 43r». 

f The tenn of \d(laf is tho return of throe courses for a free woman 
whethCT her husband lie a free man or a slave ; and iwo for a female slave, 
whether her husband bo a free man or a slave.— Takrir nUAhltA^Hi.. Vidv 

The power of revocation lasts till iho expiration of the iddat, after 
which divorce becomes absolute. 

J Skaraya p. 310, 



ON THE BEVOCATION OF A DIVOllCE, &C. 4S1 

DCCXIX. Even a mere denial of divorce would be 
equivaldnt to revocation^ as it implies a recalling or reten* 
' tipn* (of ^e woman as his wife). 

If a husband should say •to his wife have recalled 
thee, when thou wilt, or if thou wilt,” the revocation would 
not take effect, even though she should* answer “I haVe 
willed.” This, however, is open to doubfc.*^ 

DCCXX. Eevocation by a dumb man may be 
effected by a sign or signs indicating the same.* ' 

Some say that he ought to raise the veil of her l^ce, but 
this opinion is rarely entertained.* 

If a man should revocably divorce his wife, and recall her 
after she has apostatized from the faith, the revocation 
would not l)e valid, in the' sam(f manner as marriage *(with an 
apostate) would not, ab initio, be valid. Upon this point, 
however, there is room for doubt, arising jVom the considera- 
tion that the woman revocably divorced is still a wife; 
and if after that she should return to the faitbf, the revoca- 
tion would revive.* 

When a man v^lio has diTjorced his wife while ho is absent from 
lier, enters into her apartm^jnt on his return, and then claims that 
the divorce was effective, his claim is not to be received.* Because 
it is to be presumed tliat a Mmalnidn's acts tire in accord- 
ance with the law, and his claim gives the lie to Tvliat is 
tantamount to proof. Accordingly, if there is a child it is aihli* 
iited to him.* 

Wlien a man has divorced a pregnant wife, and recalled 
her, ho may lawfully have connubial intercourse with her, 
and then divorce her a second time for the iddat This is 
by general consent.* * 

Some, however, mainttfin that it is unlawful to do so 
^cording to the sunnat ; but the opinion in favour of its 
legality is more agreeable to the principles of law.* 


Annotations. 

deexx. In the case of the husband being dumb, it is suflicientf if an 
intelligible sign is made by him.— Mafatih. 


Lr< Tims 
XVll. 

Pii'tUiipU, 


Principle* 


♦ Shar&ya uUUlAm, pp. 317 A 319 
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432 ON THE husband's BEMARKTING A WIFE, &C. 

On the 's remarry ving a Wife 

i/rrevocably divorced, 

DCCXXI. ^ When a woman has been||iirorced 
three times witli the requisite cpnditioiis, she is ren- 
dered unlawful ^to the divorcer) until she has been 
married to anotlier husband.* 

In removing tfte prohibition, regard must be had to four 
conditions (which are as follows) : — 

let — ^The (new) husband must be adult; — ^for though 
there is some difference of opinion in respect of a mnrdhik , — 
that is, a boy approaching to puberty, — ^yet it is more agree- 
able according to the principles of law tf) say that he does 
not legalize (the woman to her first husband).* 

Znd . — He (the new husband) must have carnal connec- 
tion with the woman in the natural way, so as to require 
ablution* (a), 

3rd , — This (ie., the abdve) must be under a contract of 
marriege, and*'not merely by virtue of property, or permis- 
sion from her master.* 

4dh . — The contract must be permfinent, and not a mvM or 
temporary one.* 


Annotations. 

deexii. Every woman who has completed the number of tlirce 
divorces is unlawful (to the divorcer) unless sUe was married to another 
husband, whether she was enjoyed by her former husband (the divorcer), 
or not, or whether she was recalled b; him or not. — Tahrir ul-Alikam. 

Every woman who has completed three divorces, is unlawful to the 
divorcer, until she has married another man. — Mafatih. 

Every woman on whom three divorces liave been fulfilled is rendered 
unlawful (to the divorcer,) until she maiv*ios another husband ; and it 
makes no difierence whether he has enjoyed her or not, or whether he 
had recalled or abandoned her Sharaya ul- Islam, p. 316. ' 

It is not (also) lawful for a man to marry the woman who has been 
thrice or twice divorced by him, until after she has been married by 
another man. — Tahrir ul-Abkam. 

To legaliae a woman (to her former husband) it is required that she 
be maWied to an adult ; consequently, she is not legalised if married to 
a murdhik . — Tahrir ul-Ahk£m. " 


* IShardya uhleldm, pp. 317 k 318. 
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When all those (above) conditions, have been fulfilled, Lkottre 
the prohibition incurred by throe ditcitces is removed.* 

(a,) Tha intercourse with the now husband in the natural 
way, thdl^h it should take place without omission, is suffibient to 
legalize the divorco<l woman (fb her former husband), because the 
act is the occasion of mutual pleasure to the parties.* • 

DCCXXII. If the legalizor, after naarrying a divorced 
woman, should, before connubial intei^ourse with her, 
apostatize fi’oin the faith, any subsequent intercourse with 
her during his apostacy would not be sufficient to render 
her lawM to her first husband, because the contract was 
cancelled by his apostacy * 

With respect to the value of a second marriage in effacing 
the effect of any number of divorces less than three, there 
are two traditions. Of tlmse, the one which is most 
generally received is in favour of the extinction.* So that, — 

If a woman, who was once divorced, stiould be married to 
another, and, after the dissolutf on of that marriage should 
be remarried to her first husband, she* woidcj abide < 
with him on a fresh footing as to three divorces, the eftbet 
(of the divorce) being cancelled^ (by the intermediate 
marriage to another ])erson). 

If after the lapse of some time she (the thrice divorced 
vtonian) should allege that she was duly married to another 
husband, and aft(‘r being comj^letely separated fj*om him, 
has fulfilled her iddat, and if ^1 the occurrences c^ould pos- 
sibly have taken place in tlie interval since the third 
divorce, some of the doctors maintain that her word must 
be received, because in the whole matter, a fact, tliat is 
coition, is involved, wjiich cannot ho ascertained ex(*ept 
from herself. There is one tradition, however, which is to 
tl\o effect that it is only when she is a tiTistworthy person 
that her assertion is credited under such circumstances.* 

Hence, — 

DCCXXIIL If after the lapse of a probable Priwipk. 
a thrice-divorced woman, who is trustwortliy, should 
aflSrm that she had been intermediately marrjed to 
another man from whom she has been completely 
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* tShaMya pp. Sc 319. 
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separated (l?y divorce or otherwise) after ccmnubial 
intercourse (in the natural way), she is legalized to 
her former husband, who can again take her under 
a permanent marriage coutr^ict. 

DCCXXIV. Wlien a logalizer has entered into the 
woman’s apartment* and she asserts that connubial inter- 
course took place (between them), she is rendered lawful 
to her former husband, j^rovided that the legalizer assent to 
the assertion.* 

DCCXXV. Every woman who has cDmplcted nine 
divorces by being intermediately married to two men, is 
rendered for ever unlawful (to the first husband).| — Mafdtih. 

But,— , 

The divorces, after completion of the 'i(ldaf,do not render 
a woman perpetually unlawful to the divorcer, though 
they should amount to nine. *• 

A man. divorceR his wife, and she completes her iddat ; he then 
marries her a second time, divorces her again, and leaves her to 
complete her iddat; after which he marrjics her a third time, and 
this time he divorces her. She now becopies unlawful to him till 
she has been married to another imsbauiL After which, if sepa- 
rated fi:om him, and her iddat from him has ox])ire{l, her first hus- 
band ma^’' lawfully rctiini to her, — that is, nnirry her again ; and^a 
wife so treated, is not perpetually prohibited even after the ninth 
divorce. But the uhlat witicli she lias to observe does not prevent 
her • from becoming immediately prohibited to Jiim after the 
third, — ^that is, until she has been married to another.^ 

In the case of a revocable divorce, the divorcer, can, before 
completion of the iddat, recall and lake back the divorced 
wife, without remarrying her, simply by words of mouth, 
or by an act indicative of revocation ; while in the case of 
an iiTevocable divorce being effected, he cannot take her 
hack without romaiTying her. And after she has been 
divorced three times, he must wait till she is married to 
another man adult in age, and separated from him after 


* SJiaraya nU Islam, pp. .‘ilS & 319. 
f See Talak nl-Mat, ante, pp 392 & 393. 
t Charity a vUIsldm^ pp. 31 G & 317, 
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ocmBummatioB, and then it is that* the former husband iMrwm 
becoiAesP entitled to take her back by marrying her for the 
second time. But a man can never take back that wife 
whom he has divorced nipe times, before completion of 
iddat* at any time. • * 

On Tddat # 

Iddat is a woman’s abstaining for a fixed period from 
uniting in marriage, or from carn^ connection, with another 
man, in order that it might be ascertained whether or not 
he is pregnant by her husband from whom she has been 
se]>arated by death, or divorced after consummation. 

DCCXXVL No woman whose marriage has notj^rinciph. 
been consummated (a), whetlier she was divorced by 
lier husband, or SQparfU^ed from him by*cancella- ^ 
tion of the marriage, is obliged to observe iddat 
except only when it is for his death.f 

Because a widow is bound tO*obscr\'e an iddat even though 
her maiTiagc w’as not consummated (a). For observing the • 
iddat y the rule is the same in all kinds of dissolution, except 
that by death. — Talirir ul-Ahkdm. 

(a.) Consummation Js established by the insertion of the 
glans •jpenhy without emission, even though the husband bo a 
eunuch. Some have said that an iddat is also incumbent if bo 
vras a mqjbiib from the possibility of pregnancy by fneteon ; but 
tliis is liable to doubt, as iddat is dependent on coition. If, how- » 
ever, pregnancy should ensue, an iddat must necessarily bo 
observed till delivery. f 

DCCXXVII. According to the most generally Prindpu. 
received opinion, iddat is not necessary to be 
observed in consequence of mere retirement (of the 
husband and wife) without coition.f 


Ai9NOTATIONS. 

deexxvi. The wife not enjoyed is not bound to observe iddat for 
divorce and cancellation of marriage, except in death, — Tiihrir ul-Ahk4m. 

There is no iddat for an unenjoyed wife, though she was absolutely 
divorced or separated (for another cause). — Mofatib. 


*** The completion of iddat renders the divorce irrevocable, 
t Shardya uUMam,, p. 321. 
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i^OTiniK DCCXXVIIL • . For women who arc free and sub- 
— * ject to the courses, whether their husband be free or 

Prindpk. not, the iddat^ is prescribed for three kuralis^ by 
which is understood (according to the most gener- 
allj^ received of the two traditions) three tuhrs or 
periods of puritj".* 

If a man should divorce his wife while the courses were 
actually upon her, the divorce would have no effect (as 
ah'cady mentioned). But, — 

If the divorce were given in a tuhr, or period of purity, it 
^ would bo valid, though the woman should menstruate when 
the man had done speaking, without an appreciable instant 
of time intervening, as it togk effect in the ttihr. Still, 
however, that tuhr could not be reckoned in the idiJUit, 
because, it did not follow the divorce, and three now kuraJia 
or tidcrs would be required qfter the menstmation.* 

rrincipU.i DCGJtXIX.* The woman who is not subject to the 
courses, though she has aiiivod at the proper age, must 
observe an iddaf of three months ^after divorce, or other 
cancellation of her marriage, providcjd that it has been con- : 
Bummated, and she is free.* 


Annotations. 

dccNzviii. The iddat of a divorced woman, who is free, enjojed and 
menstriiant, is the period of three tulira, whether she was the wife of a 
free man or of a slave. — Tahrir ubAhkdm. 

The (period of ) iddat to be observed by an enjoyed woman, who is 
free and meustruant, is three tuhrs for dworce or separation, or for 
coition under a semblance of right. — Mufatih. 

dccxxix. The iddat of a fl^ee woman who does not menstruate, 
Ihough she is at the age of menstruating, is three months, fur any 
of the above causes (except death). — Tahrir ul-Ahkdm. 

If a woman docs not menstruate, though she is of that age in which 
womeu &o menstruate, her iddat is for three months, if she is (free aod) 
enjoyed. — Mafktih. 


* Vide Shardya uhlsldm^ pp. 321 & 322. 
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^ -3DCCXXX. With regard to AyipaJi, or woman who 
ig past child-bearing (a), as well as one who has not yet 
arrived at puberty, theife are two traditions. According to t 

one of these, they are both obliged to observe an iddc^ of 
three months ; but according to the oth^r, which is more 
generally received, no iddcU of any kind is obligatory on 
either of them.* * 

(cu) The age when women are passed child-bearing is fifty 
years, though it is said that among the Kureah and Nahatidns the 
ago is sixty years.* 

If, in a particular case, the monthly discharge should have 
ceased while women of the same age are generally subject 
to it, the iddat is three months hy general agreement.* 

In such a case (as the above )b the woman should have regard to 
courses and to mouths ; so that if three tnhrs should first be com- 
pleted, or if three months should first expire, the iddat would be 
at au end in oitlior case. But if i^e should perceive the discharge 
in the third mouth, and the second and third a})pcarance sliould be 
delayed, she must have patience for nine months, for the possibility • 
of lier being iircgiuint, and then keep an iddat for three months. 

This of all the iddata is tjie longest, f 

DCOXXXI. A woilian whoso cours(»s occur only once Prmdpk. 
in four or five months, should keej) kldat by months .7 

m 

When a woman has been divorced at the beginning of fhe/«7d/, 
or the first apjiearance of the new moon, the tliroo*months of the 
iddat are to be reckoned by hildh. Where, again, she was divorced 
in the middle of a mouth, the iddat is to bo measured by two hUdh^ 


•Annotations. 

dccxxxi. The term of iddat is mentioned to be three months of a 
woman wiio menstruates once after every three months, six months or 
seven months, or who is always in a stat^ of menstruating, or who has nofi 
arrived at the age of menstruating, or who sometimes menstruates and 
Bomotimes does not menstruate, or who is not expected to give birth ^ 
a (*hihl, or who has ceased to menstruate though not considered to be * 
past child-bearing, or who, not always, but sometimes, discharges 
yellow fluids. — Mafatih. 


• Shardya p. 322. 

t Sharaya pp. 322 k 328. 
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and so much , of the •third month as to make up for what was 

wanting of the fir8t4 Some, however, are of opinion that here also 

the thj^e months must be reckoned* bj three hildU, and the 

opinion seems to b^ more in accordance with the general principles 

of the law.* * 

• • 

If there should be any suspicion of pregnancy before the 
expiration of the xddxit, the woman should refrain from 
entering into another contract of marriage. And it would 
be proper to do so when there is any suspicion of the kind, 
even though the iddat should have expired. In this, 
however, it is right to observe, that the mamago would be 
lawful so long as there is no certainty of the woman’s being 
I)regnant. But in all the cases, if she should subsequently 
prove to have been pregnant, a second marriage entered into 
under suq^ circumstances would be void by reason of the 
iddat being still subsisting at the time of the contract.* 
Hence, — 

DCCXXXIL A mandage contract entered into 
after <;onij)letion of the iddat is not void unless the 
woman be found to have been pregnant subsequently 
at the time of the contract. 

DCCXXXIII. A ])regnant wdman, when divorced, 
must observe iddat till she is delivered of her child.* 

DOCXXXIV. If a man should divorce a pregnant wife 
revocably, and then die, while her iddat is still unexpired, 
she must observe anew an Mdat on account of his death. 
But if he should divorce her irrevocably, she is only reijuired 
to complete the iddat already commenced for the divorce.* 


Annotations. 

dcczxxiii. A pregnant woman must observe iddat for the above three 
pauses till her delivery, even though she was delivered immediately after « 
any of the occurrences, wbethel^ the child so delivered was perfectly 
S>rmed or imperfectly, and whether it was alive or dead. — Mafatih. 

Of a pregnant woman the term of iddat is till her delivery, whether 
she be a free woman or Blave.-— Tahrir ul-Ahkam. 

dccxxkiv. When the husband of a free woman married under a valid 
contract dies, she, if not pregnant, must observe tdda/ for &ur mouths 


Shar&pa pp. 322 k 323. 
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|f a woman sKould declare that her has expired, and sub- Lwerons 
sequently she be delivered of a child nt six months more from the 
• date of the divorce, some are of opinion that the child is not aflUiated ^ 

to the divorcer ; but the better opinion seems to be that it* ought 
to bo ascribed to him, so long as the time does not exceed the 
extreme period of gestation.* 

DCCXXXV. A free woman mjirried by a valid PrindpiB. 
contract should observe iddat for the death (of 
her husband) during four months and ten days, if 
she is not pregnant, whatever be her age (that is, 
whether she be a child or full grown), and whether 
her husband had attained majority or not, and 
whether he had matrimonial intercourse with her or 
not; and her coniiectiou ^ith him is cut off at the 
sunset of the tenth day.^ But, — 

BCCXXXVI. If she is pr^nant, she must observe Prindph, 
iddat for the largest of the two periods, — that is, if the 
delivery takes place before the expiration oT four months * 
and ten days (from her husband’s death), she must wait to 
complete that time.* \ 


Annotations. 

anfl ten days, whether she is a minor or major, whether her husband 
was adult or not, and whether she was enjoyed (by him), or not. But 
if she is piegnant, her iddat is the longer of the two periods, and if she 
is delivered of a child before the expiration of four months and ten days, 
she must continue in iddat until that peiiod has expired ; while, on the 
s[>thcr hand, if this period has expired before the delivery, she must con- 
tinue (in it) till she is dcliverfd of her child. — Tuhrfr ul-Ahkam. 

docxxxv. If n woman is ^rce and married under a valid contract, 
^nd not pregnant at the time, the iddat for her husband's death is four 
lunar months and ten days, whether she Is adult or infant, whether her ^ 
husband was adult or not, whether sbe was enjoyed by him or not, ^ 
whether she was married under a permanent or temporary contract, 
and whether she is menstruant or not— Muf&tib. 

dccxxxvi. If she is pregnant, she must observe iddat for the longer 
of the two periods. — Ibid, 


* Sliardya uUJMm^ pp. 322 & 828. 
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Lnowiis Tho observance of iddai for the death of a vroiQa|i’s 
husband appears to have been ordained as part of tha act' of 
< mourning which is incumbent on a widow ; and whence it ■ 

Kenurk. ^titiQtion is made in this respect between women 

iidhnt and adult^ enjoyed and unei\joyed, as it is evident 
from the following passage : — 

“ Hidad, or mourning, is incumbent on a widow, by which 
is to be uiiderstoijd abstinence fi*om everything in dress 
and ornaments intended to adorn and beautify the person. 
In those respects there is no difference between young and 
full gi*o\vn, the Mitslhtiah and tho Zimmiyah. But there is 
some doubt with respect to a slave, on whom it would seem 
that the hiddd is not incumbent. Neither is it incumbent 
on a woman who has been divorced by her husband revo- 
cably or irrevocably.”* 


Principle, DCCXXXVII. If a man died after having carnal 
connection with a woman under a semblance of 
contr^jCt, she should observe the iddat prescribed in 
divorce (not that prescribed for a husband’s death), 
whether she be j>regnant or ,llot, the observance 
being due to the carnal intercourse, and not to the 
contract, as in reality she is not a wife.* 

If no' intelligenco is received of a missing person, and no person 
maintains his' wife, she may bring tbe matter before tho judge 
{kdzl)f who thereupon should postpone tho consideration of the 
subject for four years, and malce diligent m(]uiry in the meantime 
with respect to tho husband. If some certain mt-elllgeuco of him 
be then received, she must still have patience, but it is incumbent 
on the I /min to maintain her out of th^ public treasury {hayit-nl- 
mdl). If, ou tlie other hand, nothing can bo heard of her husband, 
the judge should direct her to observe Vhc idd/U as for his death, 
upon the completion of which she can marry again.* Houce, — 4 

Principle, „ DCOXXXVIII. If after making diligent inquiry with 
Vespect to a missing ])erson, and receiving no intelligence of 
^ him, the judge should direct his wife to observe iddat, she 
can oVserve one for death, after the completion of which she 
can maiTy another man. So,— 


* JS/uirdpa uUIaldm, p. 324. 
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!DC^XXIX. If the missing person s&onld r^ppear after 
]iis wim had completed the and married again, he is 

without any rem^y against her« But if he should reappear 
while she is still in her iddcst, he retains hfs right to her.* 

But if the iddat has expired, and she has not been 
married, there are two traditions on this point, and by the 
most generally received of these, he is entirely without any 
remedy against her.* 

DCCXL. If a woman is married under a doubtful con- 
tract, and not enjoyed, separation (at once) takes place 
between the marrying parties, and no is to be 

observed, even upon the death of tlie husband. But if the 
woman was enjoyed, then separation would take place, and 
iddat observed for three tuhra from the time of separation 
if she is menstruant; but if .Ac is not so, her iddat is for 
three months ; while, if pregnant, her iddat would be till 
delivery. She is not to observe iMat for death ; but if the 
husband died before separation, the iddat should be observed 
os abovementioned. — ^Tahrir ul-Ahk&m. • » 
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DCCXLI. As regards a woman married under a tern- Principle. 
porary contract, — if she is free and her husband died before 
the expiration of the te^jn, her iddat is four months and ten 
days, wlicther she was enjoyed or not; while if she was 
pr^nant (at the time), her iddat is the longer of the two 

{ )eriods, as is the case in a permanent marriage. But* if the 
msband died after the laj)se of the teim, then she must 
observe and complete the iddat for separation, and that is 
two tnhrs, or a montli and a half, because the expiration 
of the term is similar to an absolute divorce. — Tcthrir ul- 
•Ahk&m. 


Annotations. 

• dccxll. The woman married under a temporary contract, if enjoyed, 
must observe iddat till the return of her courses from the expiration of 
the term, or upon its being given in gift. — Mafatih. 

If she is one who does not menstruate, tbougb not yet past child, 
bearing, her is forty-five days, whether she be a free. woman or 
a sla^ ; while if she is pregnant, it is till her delivery. — Ibid, • 

The iddat fur death is four months and ten days if she is not pregnant ; 
but if pregna'nt, it is the longer of the two periods.— 
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* Shard j/a ul-Iildm, p. 324. 




Lroturh 

XVll. 

Principle, 

Principle, 


Principle, 


4A& ON IDBAT. 

DCCXLII. A ‘divorced woman is to observe 
iddat from the time of divorce, whether the divorcer . 
is pitesent or not. — Tahrir td-Ahkam. 

DCCXLIII. If she was apprized' of the divorce, but was 
ignorant of the (particular) time when it was given, she 
mubt observe iddat from the time of receiving intelligence 
(thereof). — Tahrir ul-Ahk&n. 

DCCXLIV. If the husband died in the presence of the 
wife, tljcn iddat must be observed by her from the time of 
his death ; while if he died when absent, she is to observe 
iddat from the time of receiving the intelligence, whether 
tlie informer be a just man or not. — Ibid, 

But when the husband divorced his wife during his 
absence, and the divorce is not known (to her), till after the 
expiiation of the idilaty ho tian lawfully marry her without 
observance of another icldat de novo, — Ibid, 



LECTURE XVIIL 


ON SHUFiL, OB FRE-EMFJION. 

SkufA in tho right of one of two co-sharers to his part- 
ner’s waro in consequence of its transfer by sale (1).* 

The Things in which Shufd is established. 

DCCXLV. Shufd, or right of pre*em^tion, is Prine^u. 
established with respect.to lands, — such as dwellings, 
meant tracts, orchards, and the like.<>-Tahrir u- 
Ahkam. 

DCCXLVI. The right of pre-emption is not Prineipk. 
established with respect to movables.* 

Thus the Sluirdya vJ-Isldm: — “As to Aether 4t (i.e., * 
tho right of })re-cmj)tipn) is established with lospoct to 
movables, — such as wearing apparel, household utensils, 
bhipping, and animals,-»-there are different opinions. Some 
doctora have answeml in the affirmative to obviate tho 
inconvenience of division, and upon the gi'ouud of a report 
by y uTitts from Abii Abdullah, on wliom be peace I *Othcrs, 
again, have answered in the negative upon*thc principle 
that the conferring of dominion over the proi>ei*ty of a 
Musalman ought to be restricted to those eases in which aJl 
are agreed, and also upon the ground of the report alluded to 
* being weak or not well authenticated. This (latter) doc- 
trine is the most approved.”* 


Annotations. 

(!•) Shufd is the right which one of two co -sharers has to his 
partner's share in the akdr capable of division, and which has originate^ 
from its being transferred by llaZr. — Tabxtr ul-Alikam. 

d^xlv. By general agreement of the Learned, Shvfd, or the right 
of pre-emption, is established with respect to lauds, — such as dwell! ngb^ 
vacant spaces, and orchards. — Sharaya ui-lslam, p. 418. 


* Shardffa vl-IMm, p. 418* 
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444 ON PBE-EMPTION. 

So the Jlfa/(tfa7i According to Nass, as Wellaa the 
general agreement of^the Learned, the right of^pre-e^iption 
is attached to akar!^ 

So also the Tai/rir td-Ahkdm : — " As to whether or not 
the right of pr§-emption is established with respect to 
TYioveahle property, there are two different opinions, the 
more approved of them is in the negative.” 

DCCXLVII. With respect to date and other trees and 
buildings, the right of pre-emption is established if they 
arc sold as appendages of the ground on which they stand, 
but if sold separately, the same difference of opinion, as 
above stated, exists.* 

Some of the doctors have allowed the right of pro-omption in 
rcsj)oot of slaves, and not other animals.* 

DCOXLVIII. The right of ^pre-emption would be estab- 
lished with respect to rivulets, ways, baths and the like, 
provided the division thereof would not occasion a loss or 
damage (a), such as to ren<Jcr the property useless, other- 
wise it would not. 

Thus the Shardya ul-Isldm : — " With regard to the estab- 
lishment of Shufd in respect of 1 ‘ivulets, ways, and baths, 
the division of which would occasion loss or damage (a), 
a doubt has prevailed; but the most approved opinion 
denies its operation as to those.* 

(a.) 3y damage,” we understand such injury as would render 
the property useless after division, in which case, tlic person who 
would be injured cannot be compelled to make a partition.* 

DCCXLIX. Wlierc again the bath, or v/ay, or rivulet 
is of such a character, that its utility would not be destroyed 
by division, the co-owner may be compelled to admit of a , 
pai'tition ; and (if he should sell hisrshare), the right of pre- 
emption would have cffcci; in favour of his partner.* 

DCCL. In like manner, in the case of a well, to which 
there is waste ground adjoining as an appendage, so as * 
to admit of a division without loss or injuiy by surren- 
der of the well to one pei*son, of the land to another, the 
judgment of the law would enforce a partition of the jQint 
property, and establish the right of pre-emption if one part- 
ner should sell his share.* 


* SiMrnyck uUMdm^ pp. 418 k 419. 
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j IXX3LI. The light of pre-empt}oi> has no effect as to ' LtmtK 
fruits> even when sold, on date and other trees, in connection 
with the root and the gro\md which they occupy * Principle 

DCOLII. The right of pre-emption is •established in res- Principle. 
J)ect ‘to land which has been divided oft) where a road or 
rivulet (passing through it) continues^ to be held in ^oint 
property, and one of the partnem (in the latter) sells his * 
share together with his portion of the divided land:* 

For, there the other partner’s right of pre-emption attaches not 
Only to the share in the road or rivulet, which was hold as joint 
property, but extends also to the portion of the land divided off 
as being connected in sale with the other, f 

DCCLIIl. If, however, the land should be *sold separately, Principle. 
no right of pre-emption would attach to the same.* 

DCOLIV. With respect jbo the road and rivuiet (which PHneipfe, 
continued as joint pro])ei*ty), the right of pre-emption is 
established only when it is wide enough to admit of a divi- 
sion.* • 

DCCLV, If a person should sell » piece .-of land Pnndpk. 
which is his exclusive property, and with it his shjire 
in another (joint tenement), by one bargain {sqfkat)^ 
the right of pre-emption attaches to the share exclu- 
sively, at the due i)roportion of the price.* 

• DCCLVI. It is an indispensable condition*for the Principle. 
operation of the right of j)rc-emption that tlie share • 
(of the property) should have been transferred by 
sale. So,— 

DCCLVII. If the share has been assigned as a dower, or Principle. 
given in charity, or be^owed by way of gift, or in composi. 

“v 

AnNOT AXIOMS. 

dcclv. If a person sold, by one bargain, properties partly divided and 
partly undivided, the right of pre-emption is, by general agreement, 
established with respect to ihe divided property only, and not to thit 
which is undivided. — Mafatfh. ♦ 

doclvi, dcclvii. The transfer (to which the right of pre-emption 
should attach) must bo by sale (and not otherwise). So, if the transfer * 


* ShnrAya vUIMniy pp. 418 & 419, 
t B. Dig., Part II, p. 177, 
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PrincipU, 


Prtnaph, 


Principle, 


tion (fur a daim), h.ii» not subject to tho claim of pro^ 
emption.* • 

DCCLVin. Xf a mansion diould bo partly vxckf, or iqtpro- 
printed fur pious and charitable purposes, and partly .rlree, 
and ^e portion which is free be sold, the person entitled to 
the liencfit of apprupriatioii has no right of pre-emption, not 
even if he be a single individual. 

Because ho is not tho actual owner of tho property* (but is 
entitled only to its usufruct).— IVlurtassfi, however, says the nght 
of pre-emption would be established.* 

On tJie Slutfi or tlui person io vohm the right of 
pre-emption helmiga. 

DCCLTX. The Shaft is every owner of a share 
in a joint *and undivided pro^ierty who is able to pay 
the price (of the share sold). It is, moreover, a 
condition that he be a muslim, when the purchaser 
is of that religion.f Consequently, — 

DCCLX. An infidel’s right of Shufd is not 
established against a muslim even though he should 
have purchased from a Zinim'i, or jnfidel subject; but 
only against another infidel (that is a purchaser of 
his owp persuasion) ; while, on the other hand, a 
musahudn’s .right of pre-emption is established 
against a musalmdn as well as against au iuiidel.t 


Annotations. 

be made a dower, or as a gift, or in compromise, then, according to 
the prevalent doctrine, there is no right of {fre-einption.— Mafhtih. 

dcclix. When the purchaser a Musa^man, the person to be the 
Shafiy or claimant by right of pre-emption, must al«jo be a Musalm&u.— 
Ibtd, 

dcclx. Neither an infidel subject (stmmi), nor an alicu enemy (harhi)^ 
Has a right of pic-cmption against a muslim, though it is established, 
on the other hand, that a muslim has a right of pre-emption against a 
and a zimmi against one like him or any other infidel ; and an 
infidel against an infidel, or a Tahrfr ul-Ahkam. 


• Shar&ya vl-lefam, pp. 418 & 419. 
t Bliardya uUIddm,^ p. 419. 
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DCCLXI. The right of pr{f*emp1lioii does not 
belong to a neighbour, nor does it attach to the — 
property that has been divided, upless the road or 
rivulet of water (if any running through it) be still 
in joint tenancy.* ^ 

DOCLXII. It is a necessary condition that the 
person claiming the right of pre*emption should at 
that time be (actually) a co-sWer (of the seller). — 
Mafdtih. 

* 

DCCLXIII, The right of pre-emption is estab- Principle. 
lished between two co-sharers’*^ (and no more),f 

Thus the Shardya uUIaldm : — When there Is more than 
one claimant by right of pre-emption, opinions are divided 
as to the establishment of the right. According to one of 
these, it is established absolutely, whatever bo the number 
(of the claimants). According to another, ^it is established' 
with a plurality of partners when the claim is for land, but 
not when it is for more than a single slave ; and according 
to the third, it is not* established with respect to anything 
when there is moreHhan om (co-sharer). And this (last 
opinion) is the most prevalent.”* ^ 

So the Tahrir ul-AhJcdm, which says: — "According to 
most of the doctors, the right of pre-emption is extin- 
guished in the case of there being several Sluifis, or claim- 
ants by right of pre-emption j and this doctrine is adopted 
by the modem lawyers.” 

So also the Mafatih : — According to the provident doc- 
trine, there should beronly one co-sharer (of the seller), and 
the right of pre-emption is extinguished in the case of there 
being many part-proprietors.” 


Anrotatiosb. 

dcclxi. Without any difference of opinion, the privilege of Ski^4 
does not belong to a neighbour.— Mafatih. 


• Sharaya tthJeUm, p. 419. 

f According to the Hanifites, several persons may have the rights and 
exercise it.— Note by Mr. Keil BailUo, vide B. Dig., Fart 11, p. 179. 
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DCCLXIT. The 'right of pre-emption is ^ not 
— ■ established by the Shafts inability to pay the price, 

Prine^ by hi» delaying to claim the privilege, or by his 
absconding at the time of the 6ale>* 

DCCLXV. If •’ho allege the absence of funds 
to pay (the price), a delay of three days is to be 
allowed to him, and then if he be una1)le to produce 
the money, his right of pre-emption is extinguished.* 

Prmeipi*. DCCLXVl. If, again, he should say that his 
property (money) is in another town {fmlad), a time 
proportionate to enable him to obtain the same 
should be granted to him, and three days additional, 
unless the purchaser would be injured thei'eby.* 

Princ^u. DCCLXVII. The privilege of Shvfd is established 
‘ in favftur of ’ persons who are absent, imbecile, 
insane, or under age ; — the guardians of all of wliom 
should avail themselves of the right, provided the 
c same be for the advantage of their wards (a).* 

«(a.) So, where the assertion of the claim is of no advantage ta 
tlie ward^ and still the guardian lias made it, the sumo is 
' invalid.f • 

Annotations. 

dcclxiv. The Shaft must be able to pay the price, though it be by 
borrowing: he must not piocrastinate, or abscoud : if he does so, his 
right is extinguished. — Mafltih, 

dcclxv. If be allege the absence of fund^ to pay the price, a delay ^ 
of three days is to be granted to him, and then if he does not produce it, 
tife right is extinguished. — Ihid, 

i doclxvi. lf» again, he should say that the purchase-money Is in a 
different town or village ipdlad), a time proportionate to enable him to 
' go (thither), take the money and come bock will be granted to him in 
addition to three days. This decision is followed in practice.— 


* Shurdya uUIeldmii p, 419. 
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DCCLXVTII. The guardiants. fault in delaying^ 

. to ma^e tlie demand, does not, however, extinguish — 
the right.— Mafdtih. ^ 

DCCLXIX. If the guardian should abandon the 
claim, the minor on attainnig puberty, and the insahe 
person on recovering his reason, may still assert it.* 

Because (in either case) there is a sufficient legal excuse for the 
delayf (in prosecuting the claim). 

DCCLXX. A person who was absent i.s entitled Principle. 
to prefer his claim, though the period of absence was 
long, in case he was, during absence, unable to 
prosecute it in person or t^irough a wakll. — Mafatih. 

DCCLXX I. A sick man unable to prefer his Prmdpie. 
claim is like an absent person, and so is one impri- 
soned. — Ibid. , 

DCULXXIL If a father or grandfather should sell the PnnetpUe 
share of his ward (cliild or grandchild) in the property held 
in joint ownership witlrhimself, he may lawfully assert the 
right of pre-emj)tion in liis own favor, any ground of objec- 
tion being obviated by the consideration that it is no more 
than selling the ward’s bharo directly to himself.* • 

DCCLXXIII. Aud, under the above circumstance, aji Principle,^ 
executor appears to have the same power. 

* 

Thus the Shavdya iiUTddm • — But has an c\ocutor the same 
•power? The Shaikh says — Mio has not,’ on account of the 
suspicion (which attaches such a transaction) : the affirmative, 
however, is bettor sujfportec^ as in the case of an agent ”* (who may 
lawfully claim the privilege under such a circumstance). 

• 

Annotations. 

dcelxvii — dccUix. The tWi is, likewise, entitled to make the demand* 
on behalf of his client during his ab'»ence,also during the minority or insa- 
nity of his ward, as well as before or after his attaining mnjorjty, or 
recovering from insanity, and also after his ward, who was an idiot, 
obtained intellect. — Mafatih. 


K 2 


Shardya p 419. 
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victple 


Prinupk* 


: The^Mode of Claimhff, &c 

DCCLXXIV. Tlie Shafi is entitled to assert liis 
claim on the* concIuMon.of the contract without 
waiting for the expiration of tlie oiitiou stipulated 
to*the purchaser alone. 

Thus the Fihaiayo uUI^Mm ** — “ Tlie Shafi is entitled to 
assoit liis claim on the conclusion of the contiact and expi- 
ration of the oj)tK)n , foi it is tiu n that the contiact hecomes 
hindiiii^ Some doctois, howc\er, maintain that (the lijrht 
is established) by the uioic (‘outiact, without M^aiting for tlio 
o\piiation of the option, on tlie piiueij>h‘ that tiaii'^fer is 
legally effected by the mcie contiact , and this opinion is 
the most gonoi ally aj)])r()Vi‘d Bui if an option is stipuLated 
oiil^ to the puiehasei, the Slatfi s light is established on the 
mer(‘ conclusion of the (‘tmtiaei by leasoii of transfer to the 
purcha’^er l>eing eouipleted If 

DCCLXXV. A Shaft cannot reliiKiuish his privi- 
lege in part (and exact it, as to the remainder of 
the property to which it applies); but, on the con- 
trary, he must cither take the ^hole, or abandon his 
right entirely.* 

f 

DCCLXXVI. lie must take at the contract price, 
tljougli the value of the (share he nmre or less (than 
the £>ame) ; and he is not liable for any contingent 
charges incurred by the purchaser, — such as bro- 
kerage, agency, or the like.* , 

DCCLXXVII. If the purchaser add somethingto 
the price after (completion of) the contract and 
expiration of the period of option, such addition is 
not an increase (of the price), hut a gift, and the 
Shn/t is not obliged to pay it.* 


tSha/dija uUlf^laMj 1 } 421 

j 'rhi<» ih thp approvptl dootiinc ol the modern authorities 
Jahni h1 Ahtidm Mujdlth &.c. 


% 
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•If, however, the augmentation is ina^e during the period 
of optiftn, the SJutikh liBjsi declared that it constitutes a part 
uf the original price, and is the same as stipulated’in the 
contract ; but^his opinion is. attended with some difficulty, 
as being inconsistent *with what has been already said of 
the transfer being completed by the contract.* • ^ 


Lroturb 

XVUI. 


DCCLXXVIIL In like manner, if the seller should Principle* 
make any abatement from the price, such abatement 
is unconnected with the contract; and the pur- 
chaser is by no means bound to surrender the share 
until he has received the (full) price at which the 
contract was entered into.* 


DCCLXXIX. If the* price be of the class Principle, 
of similars, — such as gold or silver, — the Shaft must 
give a similar to it,* (that is, an equal quantity of 
either metal). * ^ , 

DCCLXXX. But if there is no similar to the Principle, 
price, then the ShaJ2 can take the property at its 
value at the time of the contract. 


ihi} Sluiraf/a 'lU-IsJam : — But if there is no equi- 
valent to the price, as where it is an animal, or •a ])rico 
of cloth, or a jewel, some doctors have said that the right 
of Shufd must drop for want of an equivalent to the price, 
and also by reason of a tradition by All Bin Riab IVoni Alni 
Abdullah, on whom bo peace ! Others, however, maintain 
• that the may take the property at its value at the 

time of the contract ; and this doctrine is more generally 
approved."* • 

i 


Annotations. 

dcclxxix, dcclxxx. According to the most correct opinion, the Shaft 
must pay an equivalent to tlie price if it is of the class of equivalents, if 
not, then the value thereof. — Mafatih. 


* Sharaya itUIsUm^ pp. 421 k 422* 
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Principle. 


DGOLX;XXL * . A Shaft- should prefer his claim 
as soon as he is informed of his right of prc*emption; 
but should he delay (to do so) fro^ any cause 
preventing his making the claim in person, or, 
j^hcough an agent (on ins behalf), his right of pro* 
emption is not extinguished.* 

DCCLXXXIL If the Sha/l did not make his 
claim of pre-emption upon l)eing misinformed of the 
amount or kind of the price, or if he could not 
assert it' by reason of being imprisoned and unable to 
appoint a wakU^ his laght would not be extinguished. 

Thus the Shavdya nUIsldm : — “ In like manner, if he should 
abandon {his claim) on tlio supjiositiou of the price being high, 
when it was really (subsequently) proved to be low or moderate ; 
or on the supi»osition of its being gold, when it turned out to be 
silver ; or an animal, when it proved to bo some other article, the 
derelr^ion in such circumstaneeH iiould have no effect in extin- 
guishing his right. Such also (would be the case) if he is 
imprisoued for a claim which he is unable to discharge, or unable 
to appoint an agent (to claim on his bolialf).'* — p. 

DCCLXXXIII. It i» at the same time incumbent on him 
to use all proper diligence in jireferring Im claim as soon ^ 
he bccoiiies ac*quaiuted with his right, but yet so far as is 
customary.* • 


Annotations. 

dcclB.xxi. When the (transaction of) sale is known to him, the Sha/i 
must hasten to assert his claim of pre-emption, according as is custum- 
ary. — Mafatili. 

dcclxxxii. If ho fail to do so without a good cnitse, his right is extin- 
guished according to the opiuion of the grcaler part of the Learned,— 
^ay, it is affirmed by the Shaikh that the above opinion has received the 
general assent.— i^id. 

But if, for a good cause, a delay has occurred in preferring the claim 
in propria persona, or by the appointment of a wakil, the right is not 
extiiiguibhed. — Ibid. 


* Sha/rdya nUIsldm, p. 422. 
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* Insomuch that when travelUtig with that intent, he is not Xi«ecT»iis 
obliged to use greater expedition in his journey than is habitual 3tVllI. 

to himself. Further, should he be engaged in the performance 
of any religiouwduty, whether indispensable oy discretionary, he 
is not obliged to break it off, but may lawfully wait till it is com- 
pleted. In like manner, if the time of prayer is at hand, he jnay 
wait till he has purified himself, and then performed his devotion 
without hurry or restraint.* 

DCCLXXXIV. Should he receive intelligence of the Principle, 

occurrence of his right of pre-emj)tion whilst on a journey, 

and unable to prefer his claim by personally appearing or 

appointing an agent, the right is not extinguished oven 

though he should also neglect to call upon witnesses to 

attest his intention to demand it.* 

% 

• ' • 

DCCLXXXV. If, however, while able to use the proper Principle, 
exertions in ])erson, or by appointing an agent, he should 
neglect to do so, his right is entirely lost* 

• dW * 

DCCLXXXVI. If tbe two contracting parties 
dissolve the contract, the right of pre-emption is 
not extinguished; gnd the Shnfi is competent to 
aimul the dissolution. However,-— 


An NOTATIONS. 

dcclxxxvi. The right of Shifd in not annulled on the dissolution of 
sale on the part of the seller and purchaser, because the right is estab- 
lished by virtue of the ((original) contract, and cannot be cut off* by (any 
subsequent act of) the contracting parties, moreover, the dark^ or future 
responsibility, rests still on |he purchascr.f — Shurdya ul-Tslani, p. 422. 

dcclxxxvi. If the two contracting parties dissolve the contract, yet 
the right of pre-emption is not lost; since such right has accrued in the 
(original) contract ; consequently, they have no power to extinguish tbe 
same; on the contrary the responsibility lies with the purchased; 
becaise the abovp is a cancellation, and not a sale {de novo), — Mafatih. 


* fUtaripja uUIaldm, p, 422. 

That is, as the Sh^xfi takes his title from the purohaser, the latter remaisa 
responsible to him, notwithstandiug tho dissolution for all future dolma 
that may be made against his title. — Note by Mr. iioillie. 
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Pf inciple. 


Principle, 


Pi inciple. 


DCCLXXXVH. . If the Shaft should acquiesce in 
the sale, and then the buyer and seller dissolve it, 
then he would not have the right of prq-eniption.* 

DCXjIiXXXVIH. If the selier should ask the Shafl to 
dissolve the sale, aujd ho should do so, the dissolution ivould 
not be valid ; inasmuch as the dissolution could nut take 
place unless it were on the part of the contracting parties 
themselvos. — Maf&tih. 

DCCLXXXIX. If the purchaser (of a share in 
a property) should sell it, the Shqf^ is entitled to 
annul the sale, and take (the subject of the sale) 
from the first purchaser : he may also take it from 
the second.* 

DCCXC. If the purchaser dispose of the pro- 
perty in sucli a manner as not to be subject to 
])re-^mptiou,-r-as a wakf, gift, mortgage, or conver- 
sion into a masjid ^ — still the ShnJ} can annul the 
same, and take the property for the price at' which 
the contract was (originally) eulered into. 

DCCXCI. The Shaft takes possession of the 
property from the purchaser on whom the rfar/c, 
or future resfiousibility, lies, and does not take it 
from the seller.* But, — 


Annotations. 

f 

dcclxxxvii. Rut if the Shaft acquicBces in the sale, and thm the 
contract is dissolved by the contracting parties, the Shaft is not compe- 
tent to claim his right of pre-emption iu consequence of the dissolullou. — • 

Tahdr ul-Ahk^im. 

% 

r dccxc. In like manner, if the purchaser should make a wahf^ or 
appropriation, of the property to any special purpose, or should convert it 
into a masjid,^ or place of woiship, tlie Shaft can do away with all such 
acts, and take (possession of) the property under his right of pre-emp- 
tion.— Sharaya ul-lslam, p. 422. 


* Vide Shardya uUIMmf p. 122. 
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* DCCXCn. If the property has. still remained in the Lsorvit* 
hand^ of the seller, the purchaser -will not be put to 
trouble to take possession thereof, and then deliver it to the 
Shaft, as the object may be gained without such process, ^**'*^*^^ 
the possession taken by the Shaft being tfuitamount to his 
(the purchaser’s) possession. — MafiCtih. ^ « 

But if, wlieu lie makes his demand, and the property is in the 
hands of the seller, it may be said to him, — " Take it from the 
seller, or relinquish your ri^;ht and the purchaser cannot be put 
to tho troul)lo of taking possession from tho seller if he decline to 
do so, even though acquired by the Slixafi. In such*QircumBtanceB, 
tho Shaft's possession comes into tho place of tho purchaser’s, 
the dark, or i-osporisibility for future claims, resting notwithstand- 
ing on ihe purchasei*; and the Shafi has no right to cancel the 
sale. On tho contrary, if he attempt to do so, and lake posses- 
sion from the seller, tlie act wwild be invalid.* • 

DGCXCIII. If the subject sale should perish PHneipU. 
or become damaged, and if this happens with- 
out tlie act of the ])nrehaser, or by his act, but be- 
fore it was demanded by the Shafts then it is o^ional 
with the latter to take the property at the full price, 
or abandon it entirely ; and in the event of his tak- 
ing it, he is entitled to all the ruins or fragments 
that remain, whether they are still on the spot, or 
have been removed from it.* ‘ • 

Because they arc obviously opposed to part of the price.* 

DCCXCI V. If, on the other hand, a defect or injury (to the Pnndple, 
property) lias occurred by the act of tho purchaser after 
demand (made by the Slvafi), the purchaser is respon- 
sible.* « 


Annotations. 

dccxciii. If the subject of the sale became blemished before it 
was demanded by the Shaft, then he is at liberty either to take it at the 
full price, or to abandon it entirely. This is according to the prevalapit 
• doctrine.— MafatSh. 

dccxciv. Should any part of the subject perish or be destroyed, 
the Shafi is entitled to a compensation in proportion to tlTe loss.— 
Ibid^ 


* Slwrdya uUMdm, p. 422. 
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Some doctors, ho^^eyer, have asserted that no responsibility 
attaches to him, because the Shaft does not become proprifttor m 
virtue of his demand, but by takinp; possession The fiist opinoin, 
howevei, is better aupported and more geneially adopted,* 

^eexe V. If the purchaser should plant trees 
or erect huildings^upon the ground (whicli is the sub- 
ject of pre-emption), and the Shaft should afterwards 
demand (the same bv virtue of his right), the pur- 
chaser is entitled, if he think proper, to pull up and 
remove his trees and buildings, and it is not incum- 
bent on him to level the ground ; while, on the other 
hand, it is optional with the Shafi to take it at the 
full price, or to relinquish (his right) altogether.* 

DCCXCVI. If, again, the purchaser should 
decline to remove (the trees or buildings), the Shafi 
has three things in his option : he may either remove 
them * himself, paying the purchaser compensation 
for any loss he may sustain thereby, or he may take 
possession of the whole, pa> ing, in addition to the 
price, the value of the trees or buildings which thus 
became his property with the consent of the pur- 
chaser, ‘or he may abandon bis cLiIm altogether.* 

DCCXCVII. If the subject of Shufd should 
increase in such a manner that the increase is con- 
nected with it (d), the advantage belongs to the 
Shaft ; but if the increase be s*^parated [from the 
original subject (c)], it belongs +o the purchaser.* 


Anhotatioms 

dccxcvii. Any inci ease to the property (the subject of pre-emption), 
if separate from the property itself, belongs to the (intei mediate) put- 
chaser, but if connected with it, the same belongs to the Shaft (the 
subsequent purchaser).— Mafatih 


* Shat dya uhltldm^ pp 122 k 123. 
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.(&.) As, for example, if a, young plant, or sfaogt d a date or 
other tree is sold together with the giodnd on wluoh it stands, 
and it becomes enlarged by natural growth.* 



(c.) As residenoe in a manluon, or the frnii? of a tree. 


DCCXC VIII. If a person should sell his share in Prino^ 
two mansions, and (the partner or) Shajt in both is 
one and the same person, he may lawfully take or 
abandon both, or if he takes one and foregoes bis 
claim of pre-emption to the other, the same would be 
‘ le case of a single mansion, he can- 
aim to a part.^ 


ralid. But in t 


not forego his c 


DCCXCIX. If the price is a specific article, and it turns Principle 
out to be the property of some person other than the purchaser, 
there can bo no right of pre-eni][)tion by reason of the sale 
being null. If the price, however, was not specific, but was 
merely stipulated for in general terms (d), the right would ^ 
be fully established, by reason of the purchase bein^good * 

(in such circumstances). And although after delivery of the 
price by the Shaft it sl^ould turn out to bo the property of 
another j)ei^on, that ^ould not affect his right in either of 
the cases supposed.* 


* (J.) As if it were a quantity of some commodity estimablo by 
weight or measure.* • ^ 

DCCC. If the subject of sale should appear to be Prinetpk. 
defective, and the purchaser, in consequence, sliould receive 
a compensation for the defect, the Shaft is entitled to take 
the property for what^ remains after deduction of the com- 
pensation. And if the^ purchaser should determine to keep 
the subject of sale without seeking any compensation for 
the demet, the Shaft must either take it at the (full) 
price, or abandon* (his claim altogether). 

DCCCL The ShafPs right is ndt lost by relink Pnn^. 
* quishnient upon misiiiformatioif by the purchaser 
as to the subject, or quantity, or terms of his pur- 
chase. . 


* Skavhya vUTsUm^ pp. 422 k 423. 
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Frinciple. 

Illustration 


Principle, 

c 

Principle, 


If a person .should •saj I purchased the half for a hundred)’’ * 
upon which the Sha/i rehnquisheB his claim, and it subsequently 
appears .that he purchased a fourth for fifty, the privilege is not 
lost, (and he may still assert his claim). So also if it were said, 

I purchased the fourth for fifty,*” upop which the relin- 
quished his claim, but if it should subsequently appear that he 
purchased a half for^ a hundred, the pnvilcge would not bo lost ; 
because in the one case the Shaft might not be able to give the 
larger price, and in the other he might not be inclined to avail 
himself to the defective or partial sale.* 

DCCCII. Relinquishment by the Sluifi upon misin- 
formation in rcsiioct of the purchaser does not also extin- 
guish his right of pre-emption. 

VtheSfi^aftih informed that there arc two purchasers, and there- 
upon he abandons his claim, after which it appears that there was 
only one; or if he was mfonned that tliere wns only one (pur- 
chaser), and it turns out there were two ; or if he was told that 
the purchaser bought for himself, and it afteri^ards appears that 
hcbongliii for another; or tlie level sc of this is the case, — (m all 
these ’'‘'•‘stances), (he right is not lost, because (in each) he might 
have a different object m view* (which was frustrated liy the false 
information). 

DCCCIII. The price must ^rst he tlelirered by 
the S/iqfi, and if he slioiild decline <’o deliver it, the 
purchaser is not bound to make delivery (of the 
subject of s:\le) till he has received the full amount.* 

DCCCIV. Wlicre the land is a sown field, it must be 
suffered to remain (in that state until the crop is gathered), 
and it is optoinal with the Shaft cither to take immediate 


Annotations. 

I 

dccci, dcccii. If he (the i?^<i/i;Uad abandoned (hi9claim)t^on sup- 
position that the price was excessive, and it appealed subsequently that 
the same was moderate , or that the price was gold, and it afterwards 
appeared that the same was silver ; or that half (of the property) was 
purchased, and it turned out to be a fourth, or vice versa; or that 
there was one purchaser, and it subsequently appeared that there were 
many purchasers,* or the contrary, and the like,— the right pre- 
emption is not lost.— Mafatih. 


* Sharaya nl-lsUm pp 123 & 424, 
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possession (of the ground allowing the cirop to remam)» or he l«wr« 
*aay xfait until it is reaped * * 

Because in this (option) ho has an interest, that is the use 
of his money, \vhile ho is precluded from tho benefit *of the 
land so occupied. Thd^e is, however, soma doubt as to thet 
legality of this delay without prejudicing tho right of Shufd.*m 

When a pdTson has purchased for a price deferred, or on 
credit, it has beeu stated in tho Mabsdt that tho Sk(tft may take 
possession immediately (on paying down tho price), or may wait 
(till the stipulated time of payment arrive), and then pay the 
prioe and take possession. But it is laid down in the Nihdyah 
that tho Shafi may take immediate possession (of tho subject of 
sale) on his own responsibility for the price, provided that he bo 
in opulent circumstauccs, if not, bo must give security for Jibe 
amount. And this doctrine is tho more approved.* Hence tho 
settled law on the subject is, that, — * 

DCCCV. Where a property? is sold on /credit, the Prindpit. 
Shafi may take immediate' possession thereof on his 
own responsibility if he is in opulent eircuinst^ces, • 
otherwise by giving a security for the price. 

Muftd and Murtazd have pronounced the right of Shufd to be 
hereditary. But the Shaikh has declared that it is not so, on the 
authority of a report by Tathd hin-Zayid, who is a batiart ;t tho 
first doctrine, however, is more approved, as being agreeable to 
the general and comprehensive sense of the sacred teat on the 
subject of inheritance. J Hence, — • ^ 

DOCCVI, * The right of pre-emption is hereditary, § and. Principle. 
as such, it is inherited like (any other) property.} 


^ Annotations. 

dcccvi. Shufd, or the r%ht of pre-e«iiption, is inherited like any other 
property, whether the Shafi had demanded it or not. — Ma&Uh. 


* Shardya uUIMm, pp. 423 & 424. # 

f A particular sect of Zaydians hold in detestation by the followers of 
the twelve Imdms, as disputing the title of their seventh spiritual leader, 
Imim Miisa K&sim, son of ImSm Ja&far Stdik, in favour of anethcr bro- 
ther. See Sale’s Preliminary Disoourso to the Translation of the Kurdn, 
Sec also Lecture VI, p. 166. 

} Shar&ya uUUldm, p. 424. 

§ According to tKe Hanifitos, the right abatos on the death of the 

Skafi. 




460 


OSr PEE-£2CPTXON. 


Lvcrnits 

xnih 

PtiaeipU, 


Principh* 

rnnoipUi 


So that if the ShafJ should leave a widow and a child, an 
eighth of it goes to we widow, and the remainder* to the 
chUd.^. Further, — 

IXJOOVII. If one heir should relinquish his share (of the 
tight), it would ilot drop or be extinguished, but the other 
xn^t take the whole * 

This, however, is liable to some doubt, which is not 
strong.* 

When the Sluxfi sells his own share (of the property), 
after being apprized of his right of pre-emption, the SkaiJeh 
has decl&rcd that his right is extinguished, because such 
share is the (sole) ground of his claim ; but that if he shotild 
sell his sl^are before being informed of his right, it would 
not be extinguished, as his right existed previous to (his 
own) sale. It would, however, be better to say, that in 
neither of Ihese eases would he have any claim to exercise 
his right of pre-emption.* So the approved doctrine is, 
thatr^ ^ 

DCCCVIIL. When a person splls his own share of 
a property, he cannot claim liis right of pre-emption 
upon the other share of the property being sold. 

DOCOIX. If a person in his death-illness should soil his 
share of the joint property to one of his heirs, by a contract 


Annotations. 

dcccvi, dcccvii. Some of the Learned hav^ maintained that the riprbt 
of pre-emption is one of the properties whicl/ can be owned, given up in 
compromise, succeeded to os a heritage, and divided among one's heirs in 
proportion to their respective shares ; and that it cannot be given up bj 
some of them ; but, on the contrary, the rest of the heirs are entitled to 
* tdke the whole (if partly given up by some).— hlatttih. 

deccvjij. If the Shafi has sold his own share wit h the knowledge of the 
sale made by bis co-sharers, his right of pre-emption is extuiguished. — 
Tahrir ul-Abkam. 


* 


* Shdr6ya p. 424. 
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of mJtMhdt,^ that for a |)rice tinder its valu^, and if the Liumfitii 
abateinent does not exceed a third partf of his estate^ the 
contract of sale is validi aiid establishes a right of pre- 
emption in the partner (of .the deceased): But if ft does 
exceed a third part of * the deceased’s estate^ and the other 
heirs refuse to ratify the sale^ it is valid ^nly to such extent 
as is opposed to the price, and so much more as the third of 
the estate will admit of: consequently, to this extent only 
the privilege of Shufd can operate in favor of the partner.^ 

DCCCX. If a Shqfl makes a compromise giving Priwipu, 
up liis right of pre-emption, it is valid, "and his 
right is thereby extinguished.^ 

For it is a right to property, and compromise is effectual in 
respect of the same.J ' • * 

If a share of a property is sold, and the Sliafi stands 
security {Zainiyi-ud-darh), either for the seller or for the 
purchaser, or if both the contracting parties should sthmjate • 
an option to the Slinfiy his right of pre-emption would not 

• be extinguished (in either case). Neither would it be so if 
he acted as an agent (in the sale) for cither* of the parties. 

Upon this point, however, there is room for some doubt, in 
consequence of his acquiescing in the sale.} ^ 

DCCCXI. Wlien the Shaft has taken possession of the Pvtacipk. 
property and discovered therein a defect whidi existed prior • 

to the sale, then if both he and the (intermediate) {>urcha8er 
were aware of the defect, neither of them has any option (in 
the matter); but if they were both ignorant of the defect, 

* and the Shaft returns the property S) the purchaser, the 
latter has an option eiMier to reject the sale altogether, or to 
demand a compensatiem for the defect from the seller (e). 

If, however, the SAa/i should elect to retain the property, 

* the purchaser has, in that case, no right to cancel the sale, 
because the share has passed out of his hands.} 

(e.) The Shaikh has said that the purchaser has no right to 

* demand a compensation for tho defect ; but it is better to say that 

he has such right.} • 


* Vide p. SO of Lecture II. 

t To which amount the oporatiou of a death-bed gift is limited. 
} Shardya pp. 424 4c 426. 
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DOCCXIt Sudv *8180 is the case if the 
acquainted with the defect, and not the purchaser. *^But if 
the purchaser was apprized of it, and not the Shaft, the latter 
only would haver the right of rejection.* 

There are devotees for defeating the right of pre-emption, 
two of which are the following : — 

The property may he sold for a price above its value, and 
then something of tnlling value may be received in 
exchange for it, which woidd compel the Shaft to pay the 
full price if he choose to avail himself of his privilege. — 
Shar^ya ul-Isl£m, p. 426. 

In like manner, if the property is -sold at an excessive 
price, and the seller receives ]>ait of it, giving a release for 
the remainder, this also obliges the Shttfi either to submit 
to a considerable loss or to abandon his claim. — Ibid, 


* SJiar&ya uUhldin, p. 423. 
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LECTURE XIX 


ON WAKF OE APPBOPBIATION. 


DCCCXIII. Wafcf is a contract, tbe fruit or effect Principle* 
of which is to tie up the original of a thing, and 
. leave its usufruct free. (Tahbts ul-asali wa itldk 
lU-ntunJiati).* 

Bocauao he (the Prophet), on whom bo peace, has said-*-" Tio 
up tlie original, and give away tlio fruit (ilabOU ul-asala wa sahhil 
ns-^amarata).*'* • 

4M * 

DCCCXIV. The express term hy which wak/'can Principle. 
be constituted is — ^^wakqfiu (I have appropriated),” 
and not any other.*,* 

, For, as respects the terms “JIarramtu (I have consecrated),” 
and Saddakt a (1 have bestowed),” they do not oonstitfito wakf 
without acooiiipanyijig circumstances, — as by themselves they are « 

susceptible of another interpretation besides wakf,* 

DCCCX V. If, however, they are used with the design of PHneipU. 

• constituting “ wakf^' they are obligatory on the conscience 
, of tlie person emi>loyir^ them without any circumstance to 

lix their meaning. Aini if ho should actually acknowledge 
that he used them with that design, judgment should be 

• given against him* (in terms of his acknowledgment). 


AzfNOTATlOaS. 

dcccxiii. Wahf is to tie up a thing itself and leave its usufru*ct free ; 
as it is in the Hadis of the Prophet. — Mafatib, p. 414. 


* Shdriya uhlsldm^ p. 234. 
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DCCCXyi. The wakf js not obligatoir except 
by giving possei&ton. Being (so) completed^ it 
b^mes binding, and cannot be revoked it made in 
LealtU.* But,-^ 

DCCCXVII. ^ Made in deatb-illness, a wakf or 
appropriation becomes valid (to the full extent) if 
allowed by the heirs j otherwise, only to the extent 
of a third (of his property) in the same way as a gift, 
or mcihahat\ in sale. The same rule is to be 
observed when a person has made bequests.* 

Som6» however^ have said that it should be sustained to the 
extent of the whole of the original estate left by the deceiused ; 
but the Rmt {that is the above) opinion is the more approveiL* 

DCCCXVIII. If a penion sliouhh in death-illness, make 
A 'ivakf, gift and muhabdf sale, and emancipate a slave, and 
the ^ acts be not allowed by his heirs, tlien they would 
be valid if they can be carried into etfect out of a third of 
his estate ; otherwise, they are to be pioferrcd accoiding to 
priority of date (a), and etfect is to be given to each in order 
until the third of the estate is exhausted, after which any 
that may remain is void.* ^ 

(f7.) hi the case of priority not bein»; determined, some of the 
doctors maintaifi that the third shouJd be niteably divided among 
all the different objects ; but it v ould be bettor if the same bo 
determined by lot,* 


Annotations. ( 

i 

dcccxvL Without difference of opinion, the delivery of possession is 
a necessary condition for the validity of the wakf. So if the vdkffj or 
appropriator, die before it (that is before delivery of possession), the 
property (nppropiiated by him) shnll be his inheritance. But upon 
<felivery of possession, the wakf becomes binding or obligatory accord- 
ing to the opinion of all. And after that, the same cannot be lawiully 
revoked.^Mafatih. 

r 


♦ Shard y a vUIMvff p. 234. 
t Vide p. 80 of Lecture XL * 
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CoTidUions relating to the mhject of Wakf. LRcruRit 

DCiCCXIX. The subject of the wa&jT must be a . r— 
substance the property of the approj)riator, capable 
of yielding benefit, witlrout itself being consumed, 
and capable of being delivered.* Hence, — 

DCCCXX. The wakf of any thing not existing in sub- 
stance is not valid (&). 

{Ik) As Dayin, or indeterminate things.* 

DCCCXXI. Even the imhf of a thing in substance is 
invalid if not mentioned in particular. 

If one should say 1 have appropriated a house, ora mansion,” Example, 
without mentioning some one in particular, the tmkf would be 
invalid.* 

DCCCXXII. The wakf of akar or lands and*houses, of 
clothes, furniture and lawful instruments, is valid.* 

DCCCXXIII. The rule is, that the wakf of any Principle, 
thing from the use of which benefit can be lawfully • 
derived with the preservation of the thing itself is 
valid.* Thus, — 

The wakf oi a trained Jlog, and cat (is valid) from the possibility Illustration, 
of benefit being derived from them. The wakf of a hog is not 
\abd, because it cannot lawfully be the j^roperty of a MusaJmdn, 
dor of an absconded slave, because it cannot bo deliverejJ.* 

Whether dhidrs and d/VZ/ur/isf he validly appropriate^, is a 
(luostiun, which some doctors have answered in the negative, and 
their opinion is trail sceiidant, since no benefit can bo derived 
from them except by expending. * 


^ Annotations. 

dcccxix. With respect ^to the thing appropriated, it is a necessary 
condition that the same be in substance, be owned by the appropriator, 
and be capable of yielding benefit with the preservation of the original. 
So the tvakf of a dayt/i, or of a thing indeterminate, is not valid by 
reason of there being no certainty or identity of the same. I'he wakf of 
a profit is not also valid by reason of non-stability. — Maiktih. ^ 


uUTsHni^ p. 2.14. 

f DinAr^ money, a ducat. Dirham, a silver coin of whiJt from 20 
to 2a have at different times passed current for a din&r (nearly equal to 
a ducat or sequin, about nine shillings). 

M 2 




ON APPBOFBUTION. 


DCCCXXIV. • If one should appropriate a riling 
— which is not his own, the wakf is not valid. But if 
PnneipU. the re^l owner consent to the appropriation, the wak/l 
or appropriation, is thereby valid accoi*ding to some 
of fhe doctors,— the sanction being, in their opinion, 
tantamount to a hew appropriation ; and this is good 
and approved.* 

Prmeipie. DCCCXXV. The wakf of a mushaa, or undivided 
share in a thing, is valid, and jiossessiou of it is (to 
be taken) in the same way as in the case of a sale.* 

CondUUms relathnj io tlui woLlf oi* appropnaior. 

DCCCXXVI. It is recjuired that he (the ajipro- 
priator) be of full age and sound understanding, 
and unrestrained in the use or disposition of his pro* 
perty.* 

j^CCCXXVII. It is lawful for an appropriator to 
retain the superintendence of the wakf to himselt, 
or to appoint another in the otboe. If he has not 
appointed any superintendent, thb duty of superin- 
tending belongs to tlie person in nliose favor the 
«?a^/istmade. on the ground of the right of jiroperty 
being vested in him.* 

It is requiied tliat the Ndzh', or supciintendent, 
appointed, be a lightoous man and know how to petform 
his duty It is not necessary tliat he should formally accept 
the office, and remain pennanciitly employed. — Mafatih. 

Annotations. 

dcccxzv. The wakf of a mwh&a, or undivided share in a thing, is 
yalid without difference of opinion amongst us, and its possession is 
(to be taken) in the same manner as in a sale. — Maf&tih. 

dcccxxvii. The appropriator may lawfully make himself the super- 
intendent of his wakf or another person though not fiirthcoming at the 
time, but thereafter. — Jbtd. 


Principle, 


Pnnctpk, 


* Shardpa uUMdmy p. 234. 
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CondAtwns requvred of the cUbjfld of Wdkf 

DCCCXXVIII. He (in whose favour a wdkf is 7* 
made) must be in existence, capable of ownings pro- 
perty, and distinctly indicated : be must not be one 
in whose favour it is unlawful to m^ke a wak/* • 

Consequently, — 

DCCCXXIX. If one should make a settlement beginning Principle. 
with a person not in existence (o), the wakf would not be 
valid. But if it were in favour of one not in existence, in 
succession to a person actually in being, it would be quite 
good.* 

(c.) As, for instance, one •to be bom, or a fcptiA not jot Principle, 
separated* (from the womb of its mother). 

DCCCXXX. A vudf made^in favour of a slave is not Princi^. 
valid, nor can the thing ap])ropriated be used by his magjjer. • 
the same being contrary to the intention of the wdlci^ov 
appropriator.* 

• 

DCCCXXXI. A tcakf for masdlih^ or works of Prhdpie. 
general utility, — such as bridges and masjids, or 
jdaces of worship, — is valid; as such a weJef is, 
in truth, a settlement on all Musalmans, though some 
only participate iu its advantages.* 


Annotations. 

dcccxxviii. It is requir^ that the person in whose favour the wahf 
• is made be in existence, or held to be so, or one whose existence be 
usuallj possible ; and that he be capable of a loahf being made in bis 
favour. So, the veakf made in favour of one without existence is 
invalid.— -Mafatih. ^ 

doccxxxl. A wakf for works of general utility as 

bridges, masjids^ shrouds of the dead, and the like— is valid, the same, 
in truth, being for the poor. — Ibid. ^ 


* Shardya nUIeldun, p. 2.35. 
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4C8 ’ dN APPROPRIATION. 

DCCX3XXXIL* . If one should make an appro- 
priation for*a n^ailahat^ or object of general utility, 
whicU' has ceased to be used, it is to be applied to 
any good and pioq,s purpose. And if it is for such 
purpose generhlly^ it is to bo expended on the poor 
and indigent, and in any other way by which an 
approach is made to Almighty God.”*^ 

DCCCXXXIIL A Musalman cannot make a wakf 
in favour of an alien enemy {harbi)^ though he be a 
bjood-relation, but he can make it in favour of an 
infidel subject (Zimmi)^ even though he be a stranger, 
or iu no way related to him.* Yet, — 

DCCCXXXIV. A ival f made for Jewish synagogues or 
Christian churches i.s not valid.* 

A wakf in favour of a Zinunt, or infidel, subject Is lawful ; 
becaub(‘ it is a transfer of ^iropeity, and like ])eiinission 
to ^^e the uscufnict. Some say, however, tliat it is not 
valid, because it implies a pious intention, and is pood only 
when made for the benefit of a ]>arent ; while others main- 
tain that it is goo<l when foi the benefit of any relative 
But the first opinion is most approved. So, also, the 
appropriation in favour of an apostate valid, while there 
is some^oubt as to one in favour of an alien enemy (harbi ) ; 
the more approved opinion being onvirely against it.* 


NOTATIONS. 

dcccxxxii. If one sliould make ii wakj for a maslahaf, or object of gene- 
ral utilitj, but that has ceased to boused, it will, accoidin^ to tlie approved 
doctrine, be applied to any pood or pious ptYposo. It will, liowever, be 
better to apply the same in reference to tbertrue intention of the appro* 
priator. So the wakf iov a May id will (in case of the intended Masjid 
not being in existence) be applied to another Maytd^ and that for a 
Madrassah^ to another like Madrassah^ and so on, repaid being bad to 
dtbe same description of object as was intended by the appropriator. — 
Mofatih. 

When a wakf is mode for a good purpose in general, it will be applied 
to any good purpose by which an approach is made to Almighty God. — 
Ibid. 


* SharAya nUIslaniy pp. 235 & 236. 
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■DCCCXXXV. A wakf in &yoar‘ Qf {bmioatots, i^ghway bmornm 
robbeiO, or drinkers of -wine, is not valic^ ; nor foe the copying 
of what are 'now called Towrit and I'd^ (the bq<^s of 
Moses and Gospels), since they are altered and perverted 
variations. Bat if such appropriation were made by an 
infidel, it would bo lawful* 

DCCCXXXVI. No wakf which is productive of p^ndpu. 
sin is valid, — Mafdtih. 

DCCCXXXVII. A walcf made in favour of Muslims is to Principle. 
be applied fJKr the benefit of all those who pray towards the 
K!btah;1[ but one in favour of true believers (miiminm), is 
to be applied only for the benefit of the followers of the 
twelve Imamu.’* 

DrCCXXXVIII. If the ^valcf is made in favour of the Principle. 
Hhiahxy it is to be applied to the Imamiyalta and Jarudiydhsy 
and not to the others of the Zapdiah sect.* 

DCCCXXXTX. ^f a Musalindn should iB|bke a wa^in PHndpie. 
favour of the poor, it is to be applied for the benefit of the 
poor musU'nia only, to the exclusion of all others : and if an 
infidel made a similar approjiriation, it is to be applied, in 
like manner, to the poRr of his own persuasion* 

. DCCCXL. Whenever the moukuf alaihi (Le.^ Principle. 
the person in whose favour a waif h mhde) is 
described by a particular relationship, all those who 


Annotations. 

dcccxxxv, TFa/i/’made by an infidel is valid. — Alaiatih. 
dcccxi, dcccxli. When^er (bbe mouhuf alaihi* or the person in 
whose favor a wakf is made, is ]:)articu1arized hy a description or rela* 
• tionship, all those who come within the same are included ; and both 
males and females participate though the description is given in the 
masculine gender; — as the term HdshimV' comprehends also the 
females of that family. — Ibid. 


* SharA^a nUMAm^ pp. 236 & 236. 

f That to which people direct their faces in prayer ; (ogpeoially Mecca, 
towards the KAabay or temple, of which city the Muhammadans, in what- 
ever quarter of the world they are, tnm themselves when praying). The 
tomb of Muhammad at Mooca. 
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LKCT0BE come within it ase held to he included in the benefits 
~ oit\iewakf{d)y ^ 

(d.) • So that if .the tvaJsf is in favour of the ImdmiyahB, it is for 
all the followers of the Imdnis. In like manner, wlien it is for 
the Zaydiyak, all 'those who assert the Im^mship of Zayid^ the 
son of All (the second), f are included.* Likewise, — 

Principk, DCCCXLI. When the connection is a relation to a 
particular ancestor, all those lineally descended from him by 
their fathers M are included.* 

• 

(f*.) As, for instance, ‘‘ IldfihimtSf* who comprehend all those 
descended from Uanhimy through Ahu Tdlib, Udrithy Abbas and 
Ahd Lahah ; or Tdiihts,'' who are the doscciidauts of Abit 
Tdlib, on whom be peace ! both males and females participate if 
connected Vith him on the side of their fathers, from a regard to 
custom ; though upon this point there is some difference of 
opinion.* 

4 

i If one should /nake an appropriation for the Jiant Tamlm, it 
wouul be valid, ^,ud should be applied to any of them who can bo 
found. — Mafatih, 

Principle, DCCOXLII. If a person should make an appropria- 

tion for (Jiis) neighbom-s (Jiraii), a reference should l)e 
made to custom for determining who arc to bo thereby 
compi-ehended.} 

# • 

Some say, however, that any one whose house is within forty 
cubits is a ueighbour, and this opinion is good, or well supported ; 
while others maintain that the meaning of tlic tena extends to 
all the occupants of forty houses ou either side ; hut this opinion , 
is now abandoned.* 

V 

^ 

Annotations. • 

dcccxli. With respect to a person who belongs to a family .through 
^is mother, there are two opinions, of which the one approved is that 
^ he is not included in the description.— Mafitih. 

, * Shardya uUIMm, pp. 235 & 236. v 

t Vide, Introductory Discourse, p, 106, 

t According^ to the Hanlfites, the term ** Jfrdn or neighbours '' signifies 
all who worship in the same nuisjid. 
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-DCCCXLITl. If a man bHqi\ 14 make a wakf LMmins 
withoAt mentioning its object, such teo^is void ; so, -. 5 ' 
also. If the object is not distinctly specified Principle. 

(/.) As, if ho should say ^^fqr one of these two,” or “ for one 
of the two mashhids or fakirs^' the whole will bb void.* 

DCCCXLIV. If the settlement werS on maternal and Principle. 
paternal uncles, tliey would share equally together.* 

DCOCXLV. If a person made walcf for the nearest of Principle. 
mankind to him, his jiarents, and children how low soever, 
should (first) he taken, and so long as these exist, there 
shall be notliing for anyof the (otlier) relatives. On fail- 
ure of them, the grandparents, and brethren (with their 
children) how low soever; after them, the paternal and 
maternal uncles in the •order of inheritance ; but all of them 
shall participate equally unless some are specially men- 
tioned in detail.* 

If one should mak^ a wakf in •favour of his children and his 
brethren, or his kindred, so general an expression ri^quires parti^^pa*- • 
tiou of males and females, and of the near and remote, with 
equality of division among them, unless some order or detail is 
made a condition, or som^ one is especially indicated.* 

Conditions relaiiag to ilte wakf itself. 

• DCCCXLVL The wak/^ or appropriation, must PHndpU. 
be ])erpetual, absolute or uncoiidilionaL; possession ^ 
must be given of the thing appropriated (g*), and 


Annotations. 

dcccxliii. If n person make a wahf^ and do not mention the object it\ 
favour of which it is made, ^ck wakf is void. So also if a wakf is made 
in favor of one not distinctly specified. — Mafalih. 

• dcccxlvi. The universally approved opinion is, that the property 
appropriated must be transferred from the appropriator.— /6id. 

is a necessary condition that icaA/ should be perpetual, so it willb^ 
^^void if made only for a period. This is the approved opinion. — Ibid. 

Without difference of opinion, wakf should be made at once: it can- 
not be made to depend on the occurrence of an event (in future), unless 
the same be quite certain and positive. — Ibid. 


^ Shar&ya uhld&nk, pp. 235 & 236. 
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tKcwB* it ninst be- entirely .taken out of the wakif^ orapt)ro' 
priator.* % 

So if it (the appropriation) is restricted to a particular tftne, or 
made dependent oh some quality .of future occurrence, the same 
is void. Such alsc» is tho case wlicu it is made iu favor of persons 
‘ who will probably jfail. As, for instance, if one should make a 

settlement on Zayidy with a restriction to himself, or extend it to 
generations that would probably fail ; or if lie say generally, “ for his 
successors,*’ without mentioning what is to be done after they 
fail, — iu these cases, it is mam tain cd by some that tho wahf would 
be entirely void ; but others insist tJiat due course should be 
given to the purposes actually named, and this is approved. Then, 
upon their failure, the property would r(*vort to the heir of the 
wdkify or appropriator ; but some of the doctors maintain that it 
reverts to the heirs of the moukdf a/aihi, or the person in whoso 
favour tho wakf is made. The first opinion, however, is tho most 
approved.* 

If one should say I have appropriated when the bcgiuniiig 
of the mouth should come, or If Zayid will arrive,” tho ajipropria- 
‘ ticQi^ould not bo valid.* 

(y.) Seizin is a condition of tho validity of waJef, So that if 
one should make an appropriation, and die without giving posses- 
sion, the subject of it would bo liis iubevitance. Tho seizin that 
is required is that of tho first of the mmkdf aliahi or the poraon 
ill whose favour the apppropriat ion is made ; uiid all regard to 
possession ceases in the subsequent steps.* 

Principle, DCCfcXLVJI. If, however, one f-liould make a wahf in 
favour of his young children, then (no delivery of possession 
is recpiii-ed, but) his own possession would bo possession on 
their behalf. So, also, is the case of a paternal grandfather.* 

But with regard to an executor {vutni), there is room for 
doubt. The ajiproved opinion, howpver, is that it is valid,* 

Principle, DCOCXLVlir. If a perso^ make a wakf in 
favour of himself, it would not be valjd. So, also, if 

~ 4 

^ Aivnotatioms. 

, dcccxlvlii, dcccxl. If a person make a wakf in favour of himself^,, 

it is invalid without di0erence of opinion. But if lie made a wahf in 
favour of the poor (/«Afrs), and afterwards he himself become a fakiVy 
he can lawfullj participate in the benefits thereof.— Mafatih. 


Ukardya pp. 23G & 237. 



ON AFFBOPBIA.TION. 


475 


■ be made it first in fitvour d£ bimself/. and then in 
favbur of another.* ’ 

Some, however, maintain that it would be void '.only with 
respect to himself, and valid with regard to the other. But the 
first opinion is the moVe approved.* In like manner, — 

DCCCXLIX. If the toaJef we»e made in favour of 
another with a condition for the payment of the 
wdkif's (appropriator’s) debts, and current expenses, 
it would not be valid.* But, — 

DCCCL. If one should make a vxnkf for the poor, 
and should himself subsequently become poor, or for tho 
Learned in law (fakth), and should himself become a lawyer 
(^fukih), there is no objection to his participating in its 
benefits.* • , . 

DCCCLI. If one should make a teakf with a 
condition that the property (appropriated) is to revert 
to him in case of necessity, the condition would be^ 
valid, but the wakf void ; and the 'property ^ould 
remain in the state of being tied up until the necessity 
should arise, and will be inherited* (upon his death). 

DCCCLII. If*he (the appropriator) make it H Princiitle, 

^ condition of excluding whomsoever he may please, 
that would invalidate the toaf^. But if the condi- 
tion were that he may add to those in whose favour * 
the wakf is made, some yet to be born, the wakf 
would be valid^ whether it was made for his own 
children, or for others.* 

DCCCLIII. lf| again, the condition were that he 
(the appropriator )Vuay make an entire transfer from 
those on whom the settlement has been made to 
others subsequently to come into being, that would 
not be lawful, and the wakf would be void.* ^ 

Somo doctors have said that when one has made a wakf in « 
favor of his young children, he may lawfully make others 
participate with them without reserving any power to tKat effect ; • 

but this opinion is not to be relied upon.* ^ 


N 2 


* Shardyaul’-Isldmf'p.2$7» 
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lamimfe 

m. 

iVine^fa. 


Principle^ 


Principle. 


Principle, 

4 


C 


DGCCLl V. In case of -a wakf being made for 
the poor, or f<^^e Learned in law, a superintendent 
(leayyivi) must hie appointed to take possession of the 
loaj^property, — while in the* case of a toa^ being 
madQ for a maalcfhat, or useful purpose, the creation 
of the UHtkJ' ia sufHliient, the condition of acceptance 
being entirely dispensed with; and as to possession, 
that of the Ndzir^ or superintendent, is sufficient.* 

DCCCLV. If a person should appropriate a 
masjid, or place of worship, the appropriation is 
valid, though only one person should pray therein.* 
In like manner, — 

DCCCLVI. If a person appropriate a cemetery, 
the same becomes valid by the interment therein 
even of a single corpse.* 

, But though people should pr&y in a mofijid, or bury in a 
cemeWy without the formal woixls of loalif being pro- 
nounced, neither would pass out of the property of the 
owner. Such also would be the result if possession was not 
given of the wukf property, though th^ appropriate words 
were used.* 

Appendages to Wod(f. 

DCCCLVIl, The subject of wakj\ or appropria- 
tion, is transferred so as to become the property of 
the moukuf alaihi, or the person in whose favour 
the toakf is made, for he has a right to the advan- 
tage or the benefits to be derived from it, and 
prohibition to sell does not ne gajjjv e the same ; and, 

Annotations. ^ 

dcccUv. If » Ndzir^ or superintendent, is appointed, it is required 
that be be righteous, and know fur what purposes he should make the 
expenditure. It is not necessarj that he should formally accept the 
office and remain permanently employed.— Mafatih. 

dccclv, .dccclyi. If the icu^-property be a ma^id or cemeteiy, it 
will be sufficient if a single person said prayer, or a single corpse 
be buried, therein.— Mafatih. 


*^Shardya uUIeldm>, p. 237. 
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indeed, the sale of makf prdpextj i8|3ometime8 in a 
meaner valid* (as will be seen herea^r)«t ^ 

If a person has made a settlement onTthe duldren of his 
children, the chifdren of sons and daughters, males as well as 
females, participate, without any superiority of one over 
another. But if he should say — tl^se among them who 
are (lineally) related to me,” the children of daughters would 
not be included. And if he made the settlement on his 
children,” it should be applied to the children of his loins ; 
the children of his children will not be included with them.* 

Some maintain tl)at they would all participate together ; but the 
first opinion is the most approved ; because a child^s child would 
not be understood by the use of the word " child.”* And,— 

If ho should say — on my children, and children of my 
children,” it would be confined to two generatioma.* And, — 

If he said—" on my children, and when they fail, and 
the children of my children fail, then on the poor,” the 
-loafc/should be for his children, and on their failure, some (of 
the doctors) maintain, that the proceeds should be e3Sj«nded 
on the childi*en of his children, and when fail, on the 
poor ; while others are of opinion that the proceeds are not 
to be expended on his children’s children, for they are not 
comprehended in tfie tyafc/, but their failure is only a con- • 

dition of the application to •the poor; and this opinion is 
the more approved.* ^ 

DCCCLVIII. When a person has made^a wakf, or appro- Priu^pU, 
priation, " in the way of God,” it is ai)plied to whatever is 
productive of reward in a future state, such as religious 
'warfare, the greater or lesser pilgrimages, the erection of 
masjidSf and bridges. So also, if he (the appropriatort 
should say, — in &e way of God, in the way of reward, 
and in tlie way of good,” the purposes are all considered as * 
one and the same, and there is, no necessity for dividing the 
proceeds (of (he wakf) into three diflforent parts.* 

DCCCLIX. When a person has made a wakf of Prindpu. 
a masjidy and it has fallen into ruins, or the village 
or quarter (in which it is situated) has gone to« 

4ecay, it (the ma^property) does not revert to, and , 


* Sknrdya uUhldm, pp. 237 & 23S. 

^ Vide Principles dcoolxi k dooolxii. 
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become the property .ojF,' the appropriator; nor does 
— ‘ the sale thereetiTcease to be vxmf^ nor is the said of 
it lawfnl' and vaEO.* 

t • 

Prine^ DCCCLX. Ko person is competent to consume 
the original, or thle corpus, of a tpakf^ by sale, gift, or 
in any other way, *as such disposition frustrates the 
purpose of the wakff which is to tie up the original 
property.— Mafatih. But, — 

Prine^h. DCCCLXI. If dissensions arise among the 
persons in whose favour the teakf is made, and there 
is apprehension of the property being destroyed, 
while on the other hand the sale thereof is produc- 
tive of benefit, then, in that qase, its sale is lawful. 
It is thus laid down in the Sakth. — Ibid. 

Priitt^ie. DCCCLXII. If the mansion belonging to a wakf 
t^hould fall into ruins, the spa'ce would not cease to be 
icoAyTTTorwouldilssalebelawful. If (however) dissen- 
sions should arise among the persons for whom it was 
appropriated, insomuch as to give room for apprehen- 

» sion that it will be destroyed, its sale \rould be lawful.* 

And even if there should be no such differences, nor any room 
for such appi;ohensions, but the sale would be more for the advan- 
tage of the parties interested, some are of opinion that the sale 
would be lawfiil ; but the approved doctrine is to forbid it.* 

PrincipU. DCCCLXIII. When a person has made a walcf for the 
poor, it is to be applied to the poor of the (deceased’^ town * 
who are present ; so also should it he done when a VMbfiB for 
, the descendants of Alt, And when a weJef is made for the 

•children or descendants of an ancostoywho are scattered 
in different places, the income is to be applied to those 
forthcoming, and there is no necessity for following, into 
difficult places, those who are not present.* 

^ ’ Annotations. 

docclix. Jtis not necessary to distribute the profits of a wakf among 
^ all the persons comprehended in the description, but among those who 
4nay be in the town (balad) of the wdkif^ or appropriator. — Mafatih. 


Shardya uUlMniy pp.— 237239. 
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ACKNOWLEDGMENT— 
of debts . 
APPOINTMENT— 


Pago 
. 85 


of a mutan^aWy or Buperintendent, Mittawalli. ^ 

APPnOPRIATION— FirfeWAKP. * •* 

AQUEDUCT— 

if erooted by a man for Mnsalrndm, bis proprietary right therein 
abates by his declarationgbo that effect, or upon the same being used 
by people, or delivered to the superintendent (mutaTvaUz), , 152 

in the use of there is no difference between rich and poor » .153 


may be lawfully consigned to a mutawalli • • . , * « • 153 

BEQUESTS— Will. 

for pious purposes 74 

revocation of 81 


'©AEAVENSEBA- 

if erected by a person foil travellers, his right therein abates by his 
declaration to that effect, V upon tho same being used by people, or^ 

delivered to a . 152 

in the use of there is no difference between rich and poor . . 153 

CEMETEBIES— 

if assigned by a person for his proprietary right therein • 

* ^ * abates by his declaration to that effect, or upon tho same being used 

by people, or delivered to a mviawalli .* • 152 

in the use of there is no difference between rich and poor • . 153 

DEATH-ILLNESS— 

definition of 20 

effect of gifts, &o., made in ' 18—21 
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lacBcirroR- \ ^ . r»«» • 

may be appointoS^j^Ogiid^ to the testator's own choice . . . Sa 

Appolfdment m — ^ ' 

of aslaye . . . . . 88, 89 

,of a minor * 89 

of an insane persoft 89 

of a woman 89 

of a blind man 89 

of a profligate 9() 

of an alien or apostate 89, 90 

can bo removed for unfitness, misconduct, or the like .... 88 

api)ointment of void under what circumstances 89 

can remain firm or be removed under what circumstances . . 90, 91 

may decline to accept the office before or after the testator’s death . 91 

after once accepting the office cannot retract after the testator's 
death, nor in his lifetime without his knowledge .... 91 

power of one where several Ijave been appointed . . , 9;l— 96 

• appointed for a particular purpose, is in general .... 96 

the survivor of two cannot act without an order from the 

judge, unless the deceased has appointed him to be his own 97, 98 

when of the several only one or two shpuld accept the office . 98 

effect of the testator's direction to act with the knowledge, opinion, or 

w under the inspection of another • 99 * 

power of to make a partition 10O»-102 

power of i^pointed by a mother, brother, or paternal uncle to 

make a partition 103 

of a father, or paternal grandfather, is in his stead . . , .103 
appointed by a father is superior in tiho management of properly’ . 104 

power of in paying debts 10^ ^ 

power of in making sales and purchases 105 

can sell immovable property for what reasoiJ and under what circum- 

• stahees ^ 105—107 

power of appointed by the mother, brother, or patomal uncle to sell • 

and purchase 107—109 

responsibilily or non-responsibility of 109 

GIFT (hibah ) — 

definition of 1 

pHlars or essentialB of 1 

how rendered valid ‘ . 1 

verbal effectual as written. . . 2 

legal effects of 2 
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GIFT — eo^t'mued. • 

must not depend on anything contingent 

what ifl required of a giver • • 3 

snbjoot of must have legal valne» and must he in exiatenoe at the 

time of being taken possession of, also divided off if divisible or 


separate 3 

of a known part of what is indivisible, valid 6 

of what is already in the hands of the donee or his guardian valid 

without formal delivery 9 

of what is susceptible of division, by two or more persons, to a single 


person, or to one or more poor jiersons, valid 10>-12 

to an infant by its father, mother, or protector, valid, how add why 13 — 16 


to a discreet minor hOw valid 16 

made in health and sound state of mind to any person valid to any 

extent « . . ^ * * . . 17 

in death-illness valid to the extent of the whole estate if consented 
to by the heirs, otherwise, to tho extent of nne-third only • . 13, 19 

not valid if made to an heir even^to the extent of one-third, unless , 
consented to by the other heir or heirs • • • * • • , • 20 

how lawful, and how unlawful 22 

by way of life-grant lawful 23 

by way of sudakah, or alms-deed, how vidid, and how invalid . • 24—26 

by way of iskatf or cancellation, lawful, if not suspended on a condition 26, 27 
evocation or retraction of — valid, though abominable . . * 28 

after delivery cannot be revoked without a decree, or oonseht of the 

donee . 28 

causes preventing revocation of * 28 

cannot be revoked, under what circumstances 32 

of a debt to the debtor not revocable 32 

doner^s repossession of tho thing given in not necessary , ^ . 32 

retraction of made bj^ay of alms not lawful • « « ,33 

made by way of hxb^h biUmaa or hUfah borihoirt . 34 


diBAH— Gift. 


HIBkH BIL-IWAZ (gift for on exchange) . 34 

BA-SHABT XTL-IWAZ (gift on condition of an exchange) . . 34 

INN— 

if erected by a person for trav^ers, his right therein abates by his 
declaration to that effect, or upon the same being used by people, or 


delivered to a mutawaUi . , . 152 

in the use of — ^ there is no difference between rich and poor • . 163 



.r«ge * 


vuleabIt— 

definition of 

is the fi^ane in effect es a bequest in death-iUnesSi and, therefore, 
opezativa to the exient of (me-thiid ef the estate • • • . 

MASJID-. 

when erected by a person, his rig^ht does not abate till he has separated 
with its way from the rest of his property, and permitted prayers to 
be said therein 



80 

80 


148 


when delivered to a mutawalU, it is lawful though no prayers be said 


therein, so also when delivered to the judge or Ids deputy . , . 149 

any ground appropriated for the purpose of erecting cannot after- 
wards be resumed, sold, or inherited 149 


when a xierson has an unoccupied space of ground fit for building 

a , and has directed a koum, or body of persons, to assemble therein 

for prayers, it becomes a for over, if permission is given to pray 

in it, and the property does not go to his heirs at his death . . . 149 

stipulation for something to himself out of the land which is made 

a is not valid ICO 

if Wde on condition of option, the appropriation is valid, but the 

condition void 150 

when built by a person who called persons to witness that he shall have 
power to cancel, and sell it^ the condition er the power so reserved 

is void • . 150 

though fallen into decay and no longer used for prayer, nor required •• 
by the ^people, yet neither can it revert to the oppropriator and his 

heirs, nor can i)i be sold 150 

the materials of one — cannot be iieed to repair another . . 150 

appropriaAm of land for the benefit of valid 151 

money may be lawfully given for the repairs as well as the mainte- 
nance and benefit of 151 

revenue arising from the laud assigned to lawful to the poor only, 

and not to the rich, while the use of any of the other articles apper- 
taining to is lawful to poor and rich like 15f 


MUTAWALLl' (or superintendent of a ma^f ) — 

who can be appointed as 154 

the appropriator himself or his children may be of the waJtf ^ ^ 

made by the former 155 

the management by the survivor of two valid, if the deceased 

mutamalli appointed him to be his executor 155 

of the two if one accepted the office and the other refused, the 

judge is to appoint another until they both agree, or if one be a 


minor, the judge is to appoint another — in his stead . . ,155 
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MrTA-WALIJ ^ — ran tinned. . 

• . empowering another person to appoint a — is lawful . 

if not appointed by the appropriator, his executor can act also as: » 
if died during the lifetime of the appropriator, the l&tter, and not* the 
judge, can appoint a — ^ ; the appointment resis,with the judge if 
the appropriator died without naming an executpr . , . • 

a stranger cannot be apiwinted , so long as a person fit to be a 

ib found among the relative-^ of tho approiiriator • * . . 

if the appropriator made it a condition that a shall be appointed 

from amongst his doncendauts, the judge cannot appoint a 

stranger 157, 

if the persons of the neighbourhood unanimously appoint a — r- even 
wiihout the sanction of tho judge, the man so appointed shall bo 

the appropriator after delivering uppussehsion to a ai)pointed by 

him, cannot take it hack^ from him, unless the api>ointirfent was 

madr with such <;ondition 

may, on the approach of hK death, commit his office to another , 
while alive and in good health, cannot "apiioinfc another to act for him, 
unices his own a^ipointmcnt were in the nature of a general I Uot . 

effect of the J ease granted by a or by the judge . • . , 

debts iaicurecd by a — for land-tax and repairs 

cannot be removed without jpninifcst malversation . . , . 

if the ai)pro]iriator who appointed himself is a bad choracter, and 

*iinwortliy of oonfideuoe, or neglected the i)erformance of his duty, 

• the judge may take the tca/f/j or appropriation, out of him hand, 

and appoint anotin*r ^ , 

if the appropriator constitute him'^elf or another as declaring, that 

neither the sover/dgn nor tho judge shall have i»ower to rcm4|c him, 
yet if he cannot br* trusted with tho /tali/ property, the judge may 

remove him and apiioinfc another 

VTAKF (appeopriattton)— ^ 

di‘fuiitiou of . . . 

t pillars or essentials of . . ^ . . * 

conditions of 

proiier subject of 

how effected 

^ ^low rendered valid and operative , , , . 

purposes for which may be made 

what is iucluded in without express mention, aud what is not so 

included 

disbursements with respect to . , . . . , . 

-) 
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1515 

156 


156 

157 

158 
158 


158 

158 

« 

159 
159 
161 
1G2 


163 


163 


120, 123— 


115 , 


113 

115 

116 

125 
421 

126 
126 

127 

128 
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WAKF — eontinuedv 

management, iq>alrs, Ao., of tho property appropriated as • • . 129 

settlement of made by the appropriator on himself, his children, 

or other offspring 120 

settlement of on the oppropriator’s hardhat, or kindred . .137 

oh his poor kindred 138 

on his neighbours 139 

on the people of the appropriator's hayttj or house, on his dl or jim, 

and akrah . . , • • 140 

of Mafjida, vide Masjtds. 
of Ck meter ten ^ vide Cemetebtes. 
of Inns^ vide Inns. 
of AqveducUi vide AQUEDUCTS. 

cases of where, after an appropriation for tho poor, the appro- 


priator himself, some of his children, or his kindred, became poor . Ill 

what depends upon a condition in . . * 142 

effect of if made in dcath-illncBB ..... • 146 

WASTYAT-- Vide Will. 


WILL {Wasiyat)^ 

how constituted ^ 40 

may be made verbally as well as by writing 41 

may also bo made by an intelligible sign or signs, if the testator is 

unable to speak .41 

condithrns of . • . . , • . • • . • 41 

legal effect of • 43 

to a stranger for more than one-third, and to an heir for any portion, 
of th# testator’s estate, is not valid, unless consented to by oil the 

heirs 43 — 48 

, 61, 62, 67 
43—66, GO 
41, 63 
6.‘l-;-5G 
43. 61 
61 


proper subject of , , 41 

how rendered valid, and how invalid • ^ • 
by whom -- — can be mode . . . . • 

by whom -- — cannot do made . . . ^ . 

in whose favour can be made 

in whose favour — cannot be made ..... 

construction of when made in favor of akarih^ or relations 

made for pious purposes 

usufructuary 

revocation of • 


G1 

70 

81 
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ACKNOWLEDGMENT— • 

of a child's descent 264 et srq. 

of any other relation ^ 266 et scq. 

of mutual relationship * . . . 271 

of a successor, tmU ZaMIN-UAlIUUAU. 

AGENCY, Agent-* ** * • 

• • 

m marriage . . . . 869 

in divorce . • , 896 

APOSTACY— 

effects of 283 — ^285 

APOSTATE— 

property of goes to his mvallm heirs . . . . 283 — 285 

not by birth to be called upon to^repent, and his property not to be 

token until ho dies naturally or is put to ileatb 28 i 

if a female, her property is not to bo taken until she dies . # . . 285 

APPEOPRIATIW— Wakf. 

ARRANGEMENT— ^ 

for the distribution of shoretk 313 

ARTICLES OR PROVISOS— 

of the contract of marriage • 327 

BASIS— 

^0 ttof Muhammadan law 167 

BASTARD — F/i/c Illegitimate Child, • 

BIOGRAPHICAL DICTIONARIES 167 

• 

BLEMISHES- 

in a married man and woman ........ 383, 384 

effects of . . . 383—387 
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BOOKS ^ ' - '**" 

otHadUt . * . \(i7(t8uj 

of . 170 

ot Law gencially OBod in this counttry , . 174 

on tlie bncccsBion to Xnheiitanco . 173 

CANCELLATION- * 

ol marjia^ft takes plnte for what cants nrl under A\bal ciroiim- 
btanccs . o'^}, tf iti JO >—421) 

CAU^L^— 

of hcnl iblc ng-ht 
of pioliilution lu imniigc 
Joi c (lit 1 in in 11 1 
oi / an 11 111 piL Li m 

cnirn- 

in Liu TV omi) u 7 J (T 1 1 «l 

boin of a jtmUc hUve ib afliliatel to bti mister if aeknowlcdjed by 
I him • 

iflt ituuabc n n iiiiAir Cjtij d 

of tho iiiotlwi, tl at IS i biotiui oi i Lti by tkv simemotbci only, 
entitled to «i Hi\tJi ol the cstitc • 


J7b 

^2) <t (<j, 
S5 
121 


268 


2 8 


CniLEllLN— • 

of consintyuinons beirs or iclilives upplj, in nne cs^ on the place of 
tluii dtctasel Ol di qiuli itd i)ntn<s 2(7 ->2, 

of the (tfjtca d pie vent (Ii siicic^'SKu of e\ y one count eted Tvith 
him thiougb thcmbi Ives oi thi )u„h hn p ri nn 
by tho mother alont take one th z 1 of lloir Iccea e 1 biothers estate 

CO HLTllS— 

in the first class of heirs . , 


in Iht second cl its 


250 

2^2 
2)S 

22Z 
2)), 243 


husband or wife and any deseii^tion of h^Vr or hcir-j hippcmng’ to bv. 
in tho case 211, 2i>l 


COMBINATION OF fell^LL^ 

COMPUT SION— 

t mine IS liny be ffivcn in mania^c uudor ■ 
Iiaternil gnndfathors 
divorde under in\ alid 

COMPUTATION OP SHAIlLb— 

CO^ DITTONS— 

If quired in tho divorcer . 
required m tho divorced . 


. l^C 

• by then f ithf rs and 

36), 166, SOfr 
. 3<)» 

311—318 

303 

. . 396 
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comimom-eonfitturd, • • 

roqtiirod in tlic g^rautor of khnlti or release fronutlio marriage itic 

required in the woman obtaining khul'i 

relating to the right of Kre-einiition 

relating to the subject of . . . • . 

relating to tljc appropriator (vakif) , , 

required of the object of /m// 

relating to the }m7(f itself 


CONSANGUINITY— 

ooniprcheuds three classes of relatione 


. 405 
. 40G 
446, 447 
. 465 
, 4645 
. 467 


CONSANGUTNOUS TTETRS— 

divided into three olassos, then into several sections, degrees, or scries. ^ 

and beads 181i — li);? 

• • 

CONTRArT— 

huccossor liy (sec 177 

of i)"rniauf‘ut inarriagi*, how and ])}■' whon» can bo cut^nsl into 821 rt seq, ’ 

of temporary marriage, how and by whom can l)e e^tere<l into et snq 

DAUGIITER— 

a fir sii class-heir . . . . i 180 

if one, entitled to a moiety ; if more, to two-thirds ; and with a brother, 
each take -I half of the brother s portion . , . 182 — 184,220 

DEATH IIY COMMON ACCIDENT— 

ciiectof ft . . 801 


DEATIT-TLLNESd— 

definition pf . . • . 20, 44, 8(5 

c/Teet of gifts, bequpsts, appropriations, &c., made in , 464 

dh orco given in , . ’ 403 

heritable right of tlie spouses marrieil during the husband’s . . 2.'5'l 

gift, sal e , iva hf, or appro]^ iatiun, Ac., made m efleetuol to what extent 464 

% 

, DECEPTION IN M ARPJ AGE— 1 Tadlj h. . 

DEFKTENrY— 

in a share or shares, ViJr IVCKIJASU. 

pESt'EXT— * 

how establiohed . . • 271 rf 


211 Hb^, 


DEVOLUTION OF INnURTTANCE— 

first on. the fijst class ; next, on the second class, then on the third class, 

of heirs, with a husband or widow if liappeuing to be with any of 
them ; next, on the emancipator, then on the pfU'^on responsible for 
offences, and lastly on the i/a'oa . . 166 177, l‘J2 — J76, 226^252 
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DISSOLUTION OF . *MARRllaB^ . 

takes place for wiiat causes and under what drcumstancos, 383, 405— 42U * 

DISTRIBUTION OF SHARES— 

mode of . 316 

• 

DIVISORS OF EXTRACTCftlS- 

of shares 311 

DIVORCE— 

how many kinds of 391, 392 

the hadai or irregular form of void . • , • . . 391 

how effected in the Suufu form 393 

I by whom can bo effected * . . . 393, 399, 403 

by an insane perison not valid, unless given by his guardian . . . 394 

how effected by a dumi) person . . * 399 

given by a siek-man, how it effects and affects , , . . . 4(»3 

cannot bo effected under compulbion 395 

• foiaiof ! 309—401 

cannot bo effected by writing unless the divorcer is unable to speak , 400 

givui ambij^uously or implieatively not valid 4<X) 

testimony of two witnesses necessary in ^ 402 

effect of when revocable 392, 430 

effect of when irrevocable, or given three times . . • 392, 432 

of iddai how effected ' . . 392 

when givot nine times, renders the divorced for ever unlawful to the 

divorcer 392 

given for a ransom takes effect absolutely 407, 416 

revocation of how effected 430, 131 

DIVORCED (or the subject of divorce) — • 

the conditions required in . 396 — 399 

DIVORCER- ^ 

conditions required in . . 393 — 39() 

DOWER— 

a concomitant of marriage, though not necessarily required to be men- 
tioned in the contract 850 ^ 

different kinds of 851 

• of the like (»i/i /</•-* fnUV)^ or proper ,how regulated, and when due 351, 352 

anything that can be owned by a Mtisalmdn as proiicrty, whether it 
be in substance or more usufruct, can be validly assigned as • . 352 

neither the minimum nor the mammum of is liniitod . « . 376 
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DOWEB^flntinvffd, ’ • .* 

what is not the fit subject of - . . . ^ * • • • • S62 

becomes the wife’s property by the mere contract . . • 

divided into mnajjal, or prompt, end mon*aj)alj or deferred . , 367, 368 

if mentioned in the contract, half becomes du» upon divorce before 
consummation, and the whole, upon divorco mt/ter consummation • 369 
if not mentioned in the contract, only a present is given upon 

divorco Jf/fore consummation, while proper becomes due upon 

divorce effected tiftcr consternation, as well as upon the death of 

the divorcer or the divorced 369 

may be sold or given away by a wife to her httdband, or to any other 

person t . * . . .SCI 

only a portion of — ^ may be remitted by the father or paternal ^ 

grandfather of a minor girl 3G1 

fixed by a guardian fof his ward, valid, though it b8 less than 
the proper 364 


EMANCIPATOR, ENFRANCniSER— ^ 

entitled to inherit from his freedman • • « • • • At 

EMBRYO— r/WiJ Fcbtus. 


EQUALITY— 

in marriage • « 347 

ESTABLISHMENT— 

• of parentage or descent . • . 261 — 274 

of relationship f 206 et 

EUNUCHISM— 

a cause for the cancellation of marriage ••••«. 883 


EXCLUSION FROM INHERITANCE— 

taJtes effect with respect to which persons ar<l under what circum- 
stances • i •'106 

of the second and third class of heirs by those of the first class . . 305 

t of the third class heirs by those of the first and second classes 306 — 310 


EXTRACTOR— 

of shares, vide DlvisoiiS of Suabbs. 

FATHER— . 

ta^es a sixth with the deceased’s issue, and the whole, or the residue, 
as the case may bo, on failure of such issue . . « .185, 228 * 

FCBTUS— 

inherits if brought forth alive, also if bom dead in oonsequenco of 
violence, and also if it shows any signs of life at its birth « 296, 298 
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\ 


Page 


TCETUB-^ontinuedC ^ 

inherits born *(aliv^ at six or nine months from the ancestor's 
death.: 21)7 

c 

should be anticipated as consisting' of two males, and a proportion- 
ate part of the estate should bo reserved, should the other heirs mahe 

a partition before it^ biith 297 

doeu not inherit if still-bom without any violence .... 295 
docs not iuh(‘rit if brought forth in the state of half its body alive and 
half dead, or if it exhibits motions tha# ai'c not indicative of 

being alive 296 

need not be olive at th<> dcatli of the ancestor, but if born (alive) at 
six or nine moi||bB from his death, the right of inlioritance is 

established :i97 

how the Obtate is to be divided when born alive, or dead , 396, 399 

• • 

FOSTERAGE— 


essentials of ........... . 3,12 

« elTccts of ! 33.'W/ 

th^ proliibilion intermarriage by reason of sjm'eds fr»)m 

the nurse and her huihand to the child she has buckled, and from it 

bjKjk to them both au 1 their relations 333 

cancck also an existing imiriiag^'. muli r what\iroumsbances . . 335 

male and fuiialc chil In n prohibited to ittL'»ima'^7*y by i '“i in of con- 
sanguinity are also ijrohibited by reason of , but not tneir brothers ^ 

and slstqrs 631 

GUARDIAN— 


in marriage — , . 

who can be and what power he has ..... 365 — 372 

in ifhufd, or pre-emption 416 


HADIS— • 

basis or bourco of Muhammadan laws . ^ 167 

books of — ■ among the linaiunjaha 167—170 

the four principal called r/rZ/d ...... 169 

HEIHS— 

^ how many kinds of 1^8 

Vy conaantj n tn'J y — 

, divided into how many <||p»sos . . . . . . .176, 189 

subdivided into how many sections, scries or degrees and heads 189 — 192 
order of the bucccssion of, ctde Ouojsu or Succession. 
how many by special cause 


771 
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HERtTA:i^RIGHT— 

foimded either on oonsaagniiiity, or on special cam T « .176 

HOMICIDE— 

if not justifiable, is an impedime:^ to snooession 285 

coxnmitted by mistake is not BO . . . . . . , * 286 

HUSBAND— 

is never excluded, but happening* to be with any of the deoeased’s beirs 
takes the full or reduced share as the case may be . 182, 185, 211, 230 

231, 235, 243, 251 


takes the whole estate by right as a sharer and by residuary title, when 
ihere is no consanguinous heir . . . .A . • 223, 225 


IDDAT— 

definition of 435 

on whom obligatory, and on whonf not 435, 437 

the terms of . . 436, 437 

of a pregnant woman . . | 438 

for death, to be observed by every woman 489 

of a woman cohabited under a semblance of marriage . . . 440 

IJMAA— 

a basis or source of Muhammadan laws 167 

• 

ILA— 

< definition of ... 420 

how constituted 421, 422 

effect of . . 423 

ILLEGITIMATE CHILD— 

has no parentage 275 

inherits from none of its parents and their relatives, nor is inherited 

by any of them 275 

inherits from its own wif^ or husband and children, and is inherited 
by them, and, in their default, by the Imdm 275 

• 

IMAM (spiritual leader) — 

the last of heirs 377 

inherits when and under what circumstances . . . . ? 262 

* the property so taken by should be applied to what purposes . 201 

* 

mills— 

twdve in number . . . , S 16S 

mPEDIHEimi TO SUCCESSION— 

pzipcipBlly three, viz., infidelity, homicide, and slavery . . « « 277 

P 2 
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pAf e • 

. IMPOTENCE- ; . . 

a cause for the^ancellatiou of marriage 383 

separation caused by is perpetual ....... 386 

IMPEEOATION (iirfa)— 


definition of . * 292 

essentials of 423 

how effected 424, 425 

causes of 424 

form of . 427 

rules of 42S 

effects of ^jjj^ 425 — 429 

INCREASE— Retubn. 

the doctrine of not recognized in tho Code: so if the 


shares in a ca^o cannot be given in full, by reason of such shares 
exceeding .the whole, then recourse is not had to the process of 
Increaae, but the deficiency falls on tho paternal relative or relatives 


' the case may bo , ... 213 

INFIDELS- 

Bubject to a musUm estate are termed Z\mmli 278 

are excluded by a Mmalwdn heir or heirs 278 

not entitled to inherit from Musalm^ns 279 

are not inherited by infidels if there is also a Musalmdn heir . .c 279 
embracing the faith h(fore partition of the estate, are entitled to inherit 279 
incompetent to bb guardians of MusalmaHH ...... 370 


inherit from each other though they be of different persuasions . . 282 

INHERITANCE— 

right to founded on consanguinity, or on special cause . . .176 

vido Oedee op Succession to. 

INSANITY— 


a cause for the cancellation of marriage 383, 3^4 

INTRODUCTORY DISCOURSE— 
iuhJecU of—^ 

origin of Muhammadan laws 167 

bibis or souroes of Muhammadan laws . . . . , 167 

hadiSf or sacred traditisM 167 

jjmaaf or concurrence the Learned 167 

hiydSf or ratiocination 16 

biographical diotionaries 16 



INDEX. 


m 


INTRODVCTOEY DISCOUESE— • .* 

Boohs of Iwn ^ — ^ * 

on the BUCceBBion to inheritance .... 
on other subjects . . • . . . T 

generally used in this country . . . i . 

translations, &o. of . . . • . 

the people to whom the ImamiyaU Code is applicable . 

KHULiL— 

definition of 

essentials of 


oonditionB required of the grantor of . ....... 

conditions required of ^e woman obtaining . .9 . 

form of 

fihoold be effected in the ];|resenoe of two just witnesBos 

ransom or exchange for , what it should be, and how paid. . 

cannot be revoked unless the ransom is reclaimed before completioi) 

of the Mat 

ransom for given by a sick woman, effectual ti^what extent . <» . 

by compulsion, effect of 

rules of . . 


rsse 


173 
170 

174 
174 
174 

405 
405 ^ 

405 ’ 

406 

407 

408 
408 

413 ‘ 
fl2 
413 
413 


ILIYAS (ratiocination) — ^ | 

a source of Muhammadan laws ; 167 

/ ^ « 
KVEAN— f 

origin of Muhammadan laws « . . 167 

LEPEOSY— 


in a woman, a cause for the cancellation of marriage . . ., . 384 

LIAN— T'mZc Imprecation. 


MAEEIAGE— 

Permanent — 

constituted by declaration or proposal and acceptance or consent, 


% 

expressed by the appropriate words in the past tense . . . 324 

articles or provisos of the contract of 327 

causes of the prohibition of 329—843 

with whom it is lawful or unlawful to contract . . . 830 — 336 

things connected with 347 

con be contracted by an adult and discreet girl of lyar own ** 
authority independently of her guardian .... 369, 370 * 

personal blemishes causing cancellation of 383 

deception in , effect of 388 


illegal during the existence of four permanently married wives . 342 
Tcmporary-^Vide Temfoeaey Mabbiage. 
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• MASJIB iMtuqnej— *. • c 

the applanation of yaJid even if a single person should pray t&erein 474' 

wonld^iLot pass out of the owner’s prq)erty without the formal words 
of being pronounced, though people sjLould pray therein . .474 

MISSING PERSON— • 

property of not t6 be distributed among his heirs until his death is 

established, or such a period has elapsed from his birth as none like 


him would usually bo still alive 300 

MOTHER— 

a first class heir 189 

entitled to a sixth of the deceased’s estate in the case of there being 
his issue, or breAren, otherwise to a third, without any residuary 
portion, except in rare cases . , . . . . .185, 22\i tt scf/. 

MOTHER’S CHILDREN— Ohildben. 

MUBiulT— 

legal signification of • . ^ 414 

• hgyr effected • , 414 

conditions requisite in the man and woman effecting] . . * . 41 5 

difference between khtila and 415 

MUJTAHID— 


reprebcntative of Imdm Mahdi, the twelfth tm4m, in whoso absence 
* the government of the Muhammadan country is supposed to have 

devolved on *■166 

MUNilSAKHAH— Vested iNnEBiTANCES. 

MUTA!— Tempobaby Mabbiage. 

OPTION— 

in marriage can be exercised by the married couple in the case of 
their being married during infancy or insanity by persons other 
than fathers or paternal grandfathers . . . . v. 365, 866 

in pre-emption, effect of . . . . * 460 

ORDER OF SUCCESSION— 

regulated according to proximity 192—197 

the heirs of the first class inherit first, next, those of the second class, 

* then those of the third class 192 — 197 

* the hiubond or widow happening to be with any of them inherits simul- 
taneously 201, 211 

next, the emancipator of the deceased, then the i>erson responsible for 
his offences, and lastly, the Inidm , 177, 182, 185, 230, 231, 236, 245, 251 

PARENTAGE— 

how eBtabUshed . 2Gi^ seg. 
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PRE-EOTTION-T^ Shufa. 


Ftg« 


PEIMOGENITITEB- 

only partiiilly reoo^fnized . ^ . . , « . . 213 

RAJ AT (recoUingf a divorcod wife) — • 

bow effected • . . . . *430, 431 

RELATION— 

between numbers in the computation and arrangement of i^ares . 313 


RELATIONSHIP— 

OAtablished by acknowledgement, Ao. . . . . , . 2G4 — ^271 

e 

REMARRIAGE (with a wife irrevocably divorced) — 

may take place with tho divorcer fiofore or after the completion of the 
i^dat . . . ^ . . . • •• • • ^33 

cannot take place mmediately if the woman was thrice divorced, but 
after she was married to another man, and separated from him after 
connubial intercourse • . * iZ2et8^, 

SEEVDIATIOTS—Vide Divobob. * “ 


RBTUBN— 

explained . . 216 

bow to be made 217 

special rules of 217 et seg, 

* to whom to be made 219 — 225 

» 

REVOCATION— ♦ 

of divorce, when x)raoticable, and how effected . . . 330 ft 8eg» 

of the denial of a child, effect of 428 


4 
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RULES (general)— 

Of Suocesiioa to Inhef itance — 

the relatives noaresif to the deceased inherit first, falling them, the 
next in tho order* of proximity, and so on to the remotest 

relation 192 — 197 

exceptions to the above ......... 197 

when the associates in succession differ in the channel through 
^ which they are connected, then to each party goes tho portion of 

the person through whom such party is related . . ^ . . 2(t» 

if the Individuals related through one channel are in themselves • 
of different descriptions, then the share primarily and collec- « 

tively received by them is divided among them in reference 
to the sources of variation or tho sub-channels of relation- 
ship 207 
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# . « r«ge 

RULES (general)— * • 

Qf fSiioeusioH to Inheritance — 

ohiidren of oonsangninons heirs, if not in any way ezdtided, supply, 

* in suooession, the place of their respeptive parents deceased or 

^ disqualified • 207,233 

Relations of the whole>blood exclude the paternal relations of the 
half-blood, though not the maternal rolationB of the same class 

and degree 210 

if there occurs an assemblage of relations by both parents, or by 
the father’s side, with a relative or relatives by the same mother 
only, then the mother’s kindred, if one, takes a sixth, if two 
or more, take a third of the estate, to be divided among them 
equally without distinction between msde and female, and the 
whole of the residue goes to the relatives by both parents (the 
portion of each male being double that of a female), to the 
exclusion of the persons who are related by the eame father 
only, and who can only sucoepdin default of their excluders, that 

* « is, the rdatii^es of the whole blood 210, 239 

when there are male and female heirs of the paternal side in 
the same degree of a class, then each male has double tho 

portion of each female . . . , 212 

males and females related by the samo*mother only, inherit in * 

equal shares * . . . . 213 

• 

RULES (special)— 

of succession to iAhoritance 227 — 262 


6HAF1 (or the person possessing the right of pre-emption; — 

can assert his claim on the conclusion of the contract without waiting 

for the option reserved to the purchaser 450 * 

his right is not established by his inability to pay the price . . . 448 

cannot redinqui^ his right in port . ^ . . 450 

can take at the price originally contracted for, and is not liable to pay , 
any contingent charge or subsequent increase .... 450, 451 
diould prefer his claim as soon as he is informed of the transaction, 

• still, should there be a delay for a good cause, the right is not lost . 452 
his not claiming upon misinformation, does not extinguish the right . >52 
his right is not extinguished should the contracting parties dissolve tho 

contract 453 

would, however, lose his right if he acquiesce in the sale, and then the 

seller and purchaser dissolve it 454 

can annul the sale made by the first purchaser, and take the property 
from him or from the second purchaser * » * ' .454 
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can t^e the property from the eeller or from tl\p pnrokoser in* whose- 
soever haoidB the same may be . . 455 

may either abandon the property«entirely, or take \t though damaged 455 
oan hold the purchaser responsible for any defect er injury to the pro- 
perty occurring by his act after demand mado 455 

in .the case of the purchaser declining to remove the trees planted, or 

buildings erected, by him, the has three things in his option : he 

may either remove them on payment of a compensation, or may 
take the whole on payment of the additional price, or he may 
abandon his claim altogether ........ 450 

in the case of there being on increase to the property, the advantage 

belongs to the , if the increase is inseparably connected with 

the property, otherwise to the purchaser 450 

can take the property by paying down the price, or on his own re- 
sponsibility, or by giving a security in the case of the property 

being sold on credit 458, 459 . 

cannot claim the right Of pre-emption upon nis partner's shore if^]^e * 

has sold his own share ^ ^ . . 4G0 

SHAIKH— 

means in law Abii J5.f er Tikl, and by Shailthain, is meant, he and Mufid . 1 71 


''SHARERS— • 

axe of seven descriptions . 179 

• take the shares appointed for them respectively .... 182 — 186 
SHARES— , ’ 

are six in number 181 

SHIAH— 

the meaning of 1G5 

the sect called constitutes one of the two great bodies of MusalmAm 1 GG 

SHIGHAR MARRIAGE— void 349 

SHUFA (pre-emption) — • 

• definition of ... * 44.3 

applicable to immovably property, and not to movables, except in 

special cases 413 — 446 

iherigJit of-~ * 

is possessed by a Musalman co-sharer against any purchaser . . 41ift 

is possessed by an infidel co-sharer, not against a Jitusalni&n^ bdt 

against an infidel purchaser . ^ 446 

is established between two co-sharers, and no inore . • . 447 

can be exercised only when the partner's share is transferred hy 
tale, and not otherwise 445 
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. 447 
. 469 


460 

461 
4G2 


SHUFA— • 

by irhom caa be ^carcieed aad under Trbat oixcumetaaoee 

doQd not belong to a neighbour 

is hereditary, and inherited like any other property 
^if relinquished by one heir, his share is not dropped, but the whole 

may be taken b^tbe other 

is extinguished if a compromise is made by giring it up 

devioos by which — * may be defeated * 

is not lost if relinquished on account of misinformation . , 467, 468 

the pziTilege of -< — establi^ed in favor of which persons, and under 

what circumstances 447, 448 

mode of claiming the right and taking the subject of « . . . 450 

effect of a guardian^s delaying to demand, or abandoning, the 

right of on behalf of his ward 449 

effect of a person being unabld* to assert the right of for a 

good cause 419 


ft 

l 


SISTER— 

V ^ ^ 

is^ the first degr^ of the heirs of the second class .... 176 
entitled to a moiety if one, and to two-thirds if more, in number, 
and to a half of a brother's portion when with a brother or brothers 
of her own ^ • 182, 184, 236 

SLAVE- * * 

not entitled to inherit, unless emancipated before partition of the 

estate ^ 2777 289 

to he ransomed if there is no other heir, in order to qualify him to take 

the inheritance 290 

if partially emancipated, inherits in proportion to the extent of his 

freedom 291 

SLAVERY-. 

impedos sucoession to inheritance . • ^ 288 

SOK— 

is in the first degree of the heirs of the fir^t olasa 1^7 

takes by hardbat, or relationship, the whole, when there is no other 
heir equal to him, or the residue remaining: after allotment of the 
^ portion of the sharer or sharers, if any, entitled simultaneously 

^ with him ^228 

SON'S DiOOHTEB— 

^ belongs to the second degree of the first class heirs .... 177 
if one in numberf is entitled to a moiety; if two or more,* to two- 
thiids ; and to a moiety of a brother's portion, if with a brother or 
brothers of the same desoriptlou 232, 233 
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’WIDOW— / • . . 

(me orittore, erf**® d®**®!* of » 

g^n^tjjg^tBirhrt a eon would have been entitled to . . • . 282 

eiglitli of • • * 

give bireritable right 

properfES^ ^ • 

never eiterit from each other under what oiromnstanoeB .... 268- 
““^p^ESSION TO INHIiEIXANCB— 

®®^oaerf .... 199- 

WIF£^ Snf tiho firnt clflAfi hAira i-n/*lii/1iTi<r a.11 ifja aAof.iAnp a-nil aAWAa lOO oo7. 


^^odeof . . . , 199— 

i'E-* Lf the first class heirs including all its sections and series . 192,227— 
of the seoo^ class heirs including all its sections and series . 192, 234— 

P* of the third class heirs 192, 247 

of an emancipator 

V of the person responsible for offences . 

of the Itnam . . , * * , , 177 , 

f of the spouses to each other • 263 — 

£ of a wif a married by a sick man 

£ of an irrevocably divorced wife during he®- huBband>s illness • • 

' TADLIs (deception) 

in marriage, effect of ^ 3 

TEMPORARY MARRIAGE-^ 

essentials of .... j 

• form of . 3 

the woman whom it is prohibited, to marry permanently, is dJso prohi- 
bited to be taken to wife by . . 3 

who can bo united by 3 

the child 'w hich is the fruit of is affiliated to the temporary husband J 

heritable right of the persons united by 3 

rules of . . . » 3 

effects of . . . « . 3 

THINGS CONNECTED WITH MARRIAGE Zil eti 

* VESTED INHERITANCES {Mvndaakhahy- 

rules of I 

tables of ..... 3 

ISAKF (appropriation)— 

. definition of • t • • • ^ 

how constituted • . ^ 

does not become obligatory except by giving possession . . . ^ 

being completed tgr the delivery of possession cannot bo revoked . ^ 

made in death-illness becomes valid to the full extent if allowed by 
the heirs, otherwise only to the extent of a third of the estate • 1 

<j 2 
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0 WAKP (appropriation)— \ * 

invalid, if prodTintive of tin \ 11 6 1 16- 

must ber.^erpetaaii, abi^late, and possession must be given of ^ , 447 

appropriated ^ \ . 469 

if made in favor of one's young cbildren^ possession may nbl ||3 

g/ven . . * V 

not valid if made in faW of one's-solf, or first in favor of himself am 461 

then in favor of another \ 402 

the suhjeot of— \oS 

must be a substance, the property of the appropriator, capable oft 

being delivered and yielding benefit 

any thing from the use of which benefit can be lawf i^Py derived 160 
with the preservation of the thing itself ^s valid 
a mvehda or undivided share in a thing can be appropriated as • 49 
not valid, if made with a condition fof the payment of the appropria- * 

tor's debts, or current expenses 4^ 

if made with a condition that the ploperty appiopriated is to revert to 
the appropriator ^n case of necessity, the TcakJ would be valid, 

. but the condition void ... 47< 

the original, or cor^u\, of a waftf property cannot be disposed of by 
sale, gift, or »the like, unless dissenHlons ori^o among the persons in 
whose favor the walrf is made, and therd be apprehension^ of the 
property being destroyed, and the di<iposition be productive of benefit 
%io person in whose favor a^raA/is made must be in existence, dist|uotly 
indicated, capable of owning property, and one in whose favor it is ^ 

not unlawful to*make , 46x 

persons in whose favor it is lawful to make 467, 468 

persons in whose favor it is unlawful to make .... 467, 468 

must be distinctly specified 471 

for mae&hh, or works of general utility, is valid 467 

construction of 469 et eea. 


467, 468 
467, 468 
. 471 
. 467 
469 et eeq. 


WAKIF (appropriator) — 

required to be of full age, sound understanding, and unrestrained in 

the use or disposition of his property 

^ retain the superintendence to himself, or appoint another in the 

^ office 

can make a waJtf in favor of an Infidel subject but not in 

favor of an alien enemy 

Superintendent {Kayym or N&ilr ) — 

to be appointed to take possession of the makf property . 
if not appointed by the w&klfy or appropriator, — is the person 
in whose favor the is made . 
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WIDOWi- ‘ 

one or %iore, entitled to a fourtli of the^deodased's ^i|ite, excepting 
land and the like, if he has left no child or dhildi^ ; otherwise, Hio an ^ 
eighth of his whole property, but even then, that yidow who did not 
give birth to such chilcU or children is entitled to an eighth*of the 
property other than land and the like . . 182,* 185, 230, 281, SlllS, 251 

never entitled to a rotum of the surplus 224, 225 

married under a temporary contract, can inherit os above, if there was 
a stipulation to that effect . 182, 185, 381 

WIPE- 

may be recalled or retained after a revocable divorce, but before com- 
pletion of the Mat 430, 431, 434 

may be remarried after «an irrevocable divorce, or after the i!^dat for 

a revocable divorce 482 

may be remarried before or aften the Mat for three diw>rccH, not 
immediately, but after she was married to another mifn, and had 
connubial mtercourse with him 432 rt mj, » 

is for ever unlawful after nine divoitjes ( taldh-vUid^t ) . . 292, 293 

ZAhIN-I dARIRAH (responsible for offences)— 

entitled to inherit in default of heirs as far as the emancipator (vide 


OUDEfi OF .lUCCESSIOlt) . • . « 177 

zihAr— 

Refined and explained 416 

form of . 416 

how to be effected and witlyre^poct to whom 416, 418 

should be tv itnossed by two just persons 419 

if not expiated for, effects an urcvocable divorce .... 419, 420 







